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I N T R O D U C T I O N
"Walking on the hills or cliffs within sight and sound of the sea is a special
pleasure, comparable to traversing alpine valleys and passes. TheNewZetdander
has endless scope for the latter but little for the former. In his underdeveloped
and underpopulated country..Jie enjoys much less freedom than in more densely
inhabited places." (Ron Locker 1973).

This paper reviews opportunities for public access to the New Zealand countryside via the
"Queen s Chain' and public roads, and avenues for improvement of that access.

The 'Queen's Chain' concept of public access along the shores of waterways is well known
throughout New Zealand. Many people would describe it as a priceless common heritage
inseparable from being a New Zealander. The concept has gained prominence since recent
Government 'reforms' to some of the controlling legislation.

As one component of the '(Queen's Chain', and as New Zealand's primary provision for
overland access, 1 believe that the value of public roads, and unformed roads in particular, as
a recreational resource has been greatly undervalued. Most recreational user emphasis has
been placed on obvious recreational outlets such as parks, reserves, and Walkways. Greater
utilisation of the public road network for recreation has the potential to greatly incieare the
public's access to the countryside in general.

T H E ' Q U E E N ' S C H A I N '
T w o v i e w s —

"..by natural law Itself these things are the common property of all:
a i r

rimnlng water
the sea

and with it the shores of the sea."
(Justinian, 1400 years ago).

"Marginal strips were designed to deal with historical circumstances that are of
no relevance today." (Ackroyd 1989).

New Zealand is widely admired among the international community for the foresight in
ensuring that public access to and along our waterways is provided for by what is
colloquially known as the "Queen's Chain." Many countries are not so fortunate as New
Zealand, resuldng in great social inequality, and great expense on the part of govOTments
attempting to improve public access tluough purchase of private land. The 'Queen's Chain'
takes its name from the nominal one chain (20 metre) width of the reservations and Queen
Victoria's instruction of 5th December 1840 to Governor Hobson, to—

"reserve., jor public roads and other internal comrrmnlcations, whether by land
or water., places fit to be set apart for the recreation and amusement of the
inhabitants of any town or village, or for promoting the health of such
inhabitants, or as the sites of quays or landing-places wUch it may at anyfitture
time be expedient to erect, form, or establish on the sea coast or in the
neighbourhood of navigable streams, or which it may be desirable to reserve for
any other purpose of public convenience, utility, health, or enjoyment; and you
are specially to require the said surveyor-general..Jo answer and promote the
several public purposes bqfore mentioned; aid it is our will and pleasure, and we
do strictly enjoin and require you, that you do not on any accotua, or on any
pretence whatsoever, grant, convey, or demise to any person or persons any of
the lands so specified as fit to be reserved as aforesaid, nor permit or siffer any
such lands to be occupied by any private person for any private purposes."

The essence of the Queen's Clutin concept is public ownership and public use. Over the last
few years these founding tenets have been subjected to Govemment-inidated attack, and the
attacks cont inue.

For two very different accounts on the origins of the 'Queen's Chain' see Anderson (1977),
and Ackroyd (1989).

Leg i s la t i ve o r i g ins
Historically there have been a variety of mechanisms for the creation of 'Queen's Chain'
strips along New Zealand's water tnatgins.

Up until the recent past the main mechanism for the creation of 'Queen's Chains' was the
Land Act 1948 for the creation of 'Section 38 suips'. The Land Act, its predecessors, and a
string of survey regulations throughout colonial settlement provide the major source of |he
'Queen's Chain' that we know tt̂ y. Public roads also formed substantial lengths of the
'Queen's Chain'. 'Esplanade reserves' were created as a consequence of urban subdivisions
of private land.

The basic notion behind the 'Queen's Chain' concept is that the Grown wishes to retain
public ownership of lands along the margins of the seacoasi and larger (navigable) riven,streams and lalcN. Whenever CSown lands have been ilisposed of the practice has been in
most cases to exclude strips of land from sale or other disposition. These strips of Crown
land have generally been "not less than" one chain wide from the high water mark, river
bank or lake shore.

Although the purposes of these strips were not speciried in the Initial legislation, the
purposes of public access and access for settlement have Itmg been established by customaiy
use, administrative practice, government statements, and by the origin of the concept in New
Zealand (Cf Royal instructions 1840). One previous legislative clue as to the purpose of
'Section 58 strips' was in the proviso to secuon 58(1) Land Act 1948 that, prior to section
58's repeal in 1990, allowed the Minister of Conservation to approve the reduction of width
of a strip "if in his opinion the reduced width will be sifficient for reasonable access to the
sea, lake, river or stream." This proviso is clear evidence that the pmpose of the section 58
strip reservation was the provision of reasonable access to water. The question is whose
access? Since the Crown was the land owner selling or otherwise disposing of its land it was
free to protect its rights of access by contract or by easement (right of way). The only
satisfactory inference is that the access was being reserved for the public.
The Conservation Act 1987 saw the creation of 'marginal strips' within conservation areas
but not elsewhere. An emphasis on both conservation and recreation purposes, with the
power to close public access, caused no public concem over conditional access rights due to
the limited extent of marginal strips. Within the following two yean only one strip was
known to have been established as result of conservation land disposal, aî  the balance,
being undefined, was indistinguishable from wider protected areas to which the public had
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Councils may tempoiarily close roads to all or specified forms of traffic, including foot
traffic (Secdon 342 and Tenth Schedule. The Minister of Transport may disallow a council
resoludon for closure owing to climadc ccndidons causing road damage (Clause IS, Tenth
Schedule).

Government puipose roads such as motorways and state highways are subject to the Public
Works Act 1981 and the Transit New Zealand Act 1989. Similar provisions to the Local
Government Act apply.

Roads can also be temporarily closed by the Police (Section 342A Local Government Act
1974) and Civil Defence authorides (Secdon 62 Civil Defence Act 1983) for reasons of
public safety and in emergencies. Temporary exclusion of vehicles can be effected under The
Transport (Vehicular Traffic Road Qosure) Regubdons 196S.
The Minister of Lands can resume unformed roads into Crown ownership (Secdon 323
Lcxal Government Act 1974).

L i m i t a t i o n s o f r o a d s ( o r r e c r e a t i o n
• Dedication (status) and alignment can be uncertain, discouraging public use.

• Roads serve multiple purposes (utilities, vehicular transport, communications,
frontagers' legal access, stock droving, public access and recreadon, some
conservadon).

• Roads are available for 'upgrading* for the 'highest* user at any time.
Development of a carriageway is usually antagonisdc to non-motorised users and the
e n v i r o n m e n t

• Roads must be shared with all other users (all have equal rights of use), eg vehicle
use not necessarily compatible with other classes of user. However physical
constraints, such as lock of formadon, gradient, natural and unnatural obstrucdons,
may exclutb some classes of user.

• Encroachment by adjoining land owners. Widespread lack of policing by
controlling authorides, and lack of knowledge by the public about tights of use, has
resultni in extensive occupadon and obstruction of unformed roads. This has resulted
in popular depreciadon as 'paper roads', incorrecdy implying a lack of reality as to
their existence and legal status.

Advantages of roads for recreation• They are present in all urban, rural, and backcountry settings. There are tens
of thousands of kilometres of roads rî t throughout New Zealand, a large projiordon
of which are unformed. These accessways greaUy exceed all other forms of legal
public access.

• Public roads provide unhindered rights of passage, being the strongest right of
public use over any category of land in New Ẑ and.

• They have potential as a major recreational resource, due to their prevalence,
and suitability for a variety of usen. This compliments other accessways eg
Walkways.

• They are capable of immediate public use, without the necessity of protracted
negodadons with private land ownen.

• They are capable of use-initiatives by individuals and groups irrespective of
controlling authority disinterest. For instance direct acdons by the Otago Peninsula

3
Walkers to encourage public use, leading to Dunedin Qty Council policies and efforts
to improve public access.

• They can be used as 'bargaining chips* by way of exchange etc to obtain more
sintable access over private land.

Future possibilities and needs
To deal with immediate threats to the integrity of public roads—

• A matter of national importance; include provision of public road access through the
countryside and to public lands in secdon 6 Resource Management Act.

• Provide statutory provisions for the public requesting Councils to remove
obstructions, and obligation on Councils to have obstructions removed.
<^uld altemadvely parallel secdon 357(2) Local Govemment Act 1974 (to protect
roads for use by udlides) to require that Councils are not to authorise or suffer any
encroadunent which inhibits public passage.

• Legislative review of the applicability of 'temporary prohibition of traffic*
provisions in Tenth Schedule Local Government Act, and oppose new lestricdons.

• Add power of public objection to temporary closures.

• Retain principle of full public ownership and control over public roads.

• Retain public objection and appeal procedures for all Voad 'stoppings.'
• Require controlling authorities to do survey definition and marking on public

petition?
• Insistence on compliance with legal requirement for 'Public Road* signs on all gates.

See Mason 1991a.
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