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I n t r o d u c t i o n
The Treaty of Waitangi is widely re
garded as the founding document for
New Zealand. Many also regard it as
a 'sacred compaa', whose words and
interpretation are not as important as
the spirit that rises therefrom. Others
view the Treaty as a 'historical arti
fac t '—a 'modest l i t t le document ' tha t
has been adorned with sentiment and
we l l - i n ten t i oned rhe to r i c .

Today it is hard to escape from
talk of the Treaty, and related griev
ances and claims over land and other
resources. Until comparatively recent
times, the Treaty has had little or no
re levance to most New Zealanders .
However as a result of dramatically
increased land and fishery claims this
state of affairs is rapidly changing.
During 1993 Government placed pri
vate lands beyond the power of the
Waitangi Tribunal to recommend re
turn of ownership to claimants. This
has greatly increased pressure on gov
ernment assets, and public lands such
as national parks and other protected

There are at least 48 claims
that affect the public conser
vation estate. Claimants gen
erally seek the return of land.
Some also seek shared man
agement responsibility with
t h e C r o w n .

Unless attributed, the views expressed
are not necessarily those of Public
Access New Zealand Inc. (PANZ).

A d d i t i o n a l t o c l a i m s e t t l e m e n t s

through the processes of the Waitangi
Tribunal, there are broader changes
underway in the ownership and con
trol of natural and recreational areas.
This is a subject that has not received
much, if any, public notice as policy
and allocation decisions are taking
placebehindclosed doors. TheCrown,
as represented by executive Govem-
ment, has taken upon itself the role of
sole arbitrator as to its liabilities under
the Treaty and the assets it may use in
fulfilmentofits perceived obligations.
Many of those assets, unlike govern
ment commercial enterprises, include
lands held in trust for the benefit of
present and future generations. Un
der the mantle of the Treaty and
'Treaty principles'. Government con
siders it is empowered to do as it alone
sees fit with the public conservation
e s t a t e .

For decades the Treaty was dis
missed as 'a simple nullity' as it had
no standing under our legal system.
That situation changed in 1975 when
the Crown accepted liability for
breaches of the Treaty. The Treaty of
Waitangi Act 1975 established the
Waitangi Tribunal for the hearing of
grievances by Maori against the
Crown. Subsequently the Jurisdiction
of the Waitangi Tribunal was wid
ened and other statutes have incorpo
rated references to the Treaty. The
general practice however has been to
incorporate references to the 'princi
ples' of the Treaty into law rather than
references to the Treaty itself. Of di
rect relevance to the management of
natural areas are references to the

'principles' of the Treaty in the Envi

ronment Act 1986 (Long Title), Con
servation Act 1987 (s4). Crown For
est Assets Act 1989 (Long Title),
Resource Management Act 1991 (ss
S(e), 6), and the Crown Nfinerals Act
1991 (s 4). None of these statutes
defme what these principles are. That
task has been left to the Waitangi
Tribunal, theCourts, Government, and
a variety of interest groups.

S ince incorporation of the Treaty,
or alternatively Treaty 'principles',
into our domestic law a quiet revolu
tion has been going on within govern
ment. It is only now, when faced by
burgeoning claims by Maori for own
ership and control over much of the
public estate, that many New Zea
landers are beghming to catch up on
the statutory, structural, andattitudinal
changes that are now affecting the
ownership and control of the recrea
t i o n a l ' c o m m o n s ' .

A growing realisation is that
New Zealand is on the brink
of profound changes to the
nature of 'public' lands, how
they are managed, and for
w h o s e b e n e fi t

The Waitangi Tribunal was estab
lished to determine the validity of
claims againsttheCrown and to make
recommendations as to the settlement
of proven grievances. The Tribunal
has made a fair effort at hearing and
scrutinising the validity of claims.
What is alarming some public inter
est groups however are secret hear
ings and settlements affecting the
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public estate. Government and claim
ants are Increasingly by-passing the
Tribunal by direct negotiation of un-
proven claims and in at least one case
(aspectsoftheNgaiTahulandclaim),
in contradiction to findings of faa by
the Tribunal. A more prevalent trend
however is for the Department of
Conservation QDOQ to instigate the
vesting of ownership or control over
public lands to Maori interests, inde-
pendentl y of formal claims before the
Waitangi Tribunal, or by 'mediation'
processes. This is occurring under a
justification of the duty "to give ef
fect to the principles of the Treaty of
Waitanp" (s 4 Cons. Act 1987).

Public concerns over secret deals

involvingpublic lands arenotallowed
to stand in the way of the Govern
ment— "premature disclosure of in
complete issues and proposals
would..anaterially affea the orderly
process of negotiation and would be
likely to prejudice the Crown's abil
ity to reach agreement". This "would
not be in the public interest", in the
view of the Minister of Conservation
(letter dated 17 May 1993).

This paper examines the validity
of the concept of 'partnership' which
has gained currency as the central
principle deemed to be derived from
the Treaty. As a consequence of the
notion that a 'partnership' exists be
tween people of Maori descent and
the Crown, fundamental changes to
the founding 'preservation-with-use'
and public ownership philosophy of
the public conservadon estate may be
in store.

It appears that most claimants
do not subscribe to the con
cept of preservadcn of intrih-
sicnatural valuesfwtheirown
inherent worth, rather prefer
ring utilisation of conserved
natural resources. Tribal au
thority over access to and use
of natural areas contrasts
maikedly with exisdng rights
of access, conveyed equally
on everyone.

'Parmership' is commonly interpreted
as meaning that a 50:50 entitlement
exists between the Crown and Maori
to ownership and control of all natu
ral resources. As a consequence, a
growing sec tor of the community fears

that major inequalities will be created,
in the ownership, control and benefits
der ived f rom natura l resources,
between successful claimants and the
rest of society.

Government has j^ven impe
tus to hi^ but ill-founded,
expectations by stating that
Maori are an equal partner
with the Crown and by impli
cation endtled to half of every
C^wn-owned resotuce.

The prevalence of well-meaning
rhetoric on the subject, mixed with a
residue of guilt, means that it is polid-
cally dangerous and 'incorrect' to
question the current orthodoxy. For
instance the Hon. Denis Marshall,
Miiuster of Conservation, in relation
to Ngai Tahu land claims (Press
Release, 8 September 1992):

Some normally sensible and pro
gressive conservationists seem in
danger of losing their perspective
over this issue and they have de
parted firom their norinal highly
analytical and constructive ap
proach to launch public attacks
which distance them even further
f rom Maor i c la iman ts .

A considered and thoughtful
approach to this issue has escaped
them, and they apparently have a
fundamental fear that you can't
trust your treaty partner when it
comes to conservat ion.

What I would make a plea for
is a greater sense of cultural un
derstanding on the part of both
Pakeha and Maori, to appreciate
as equal treaty partners what
motivates each other, and work
out ways of accommodating their
mutual concerns, Mr. Marshall
c o n c l u d e d .

The Treaty has become the
main means of effecting asset
redistribution, or at least at
tempting td do so. The implir
cationsfor the public estate of
unquestioning application of
currently popular political
perceptions are too grave to
l e a v e u n e x a m i n e d a n d
undeba ted .

The Treaty
In 1840theCrown and the majority of
Maori chiefs signed a compaa that
created reciprocal rights and obliga
tions for both parties. The Treaty con
sists of a preamble, three articles, and
an epilogue. In broad terms, on the
ceding of theright of complete sover
eignty or government (Article I) and
the granting of exclusive pre-emptive
(purchase) rights of land to the Crown
(Articlell), Maori wouldretainelther
exclusiveand undisturbedpossession
of their lands and estates forests fish
eries and other properties so long as it
is their wish to retain the same in their

possession or the unqualified exer
cise of chieftainship over all their
lands, villages and all other treasures
(Article n), and be given the same
rights and duties of citizenship as the
people of England (Article m).

Although a relatively simple agree
ment it is complicated by the fact that
it was executed in two versions, one
in English, the other in Maori. This
explains the italicised 'either' and
'or' above. Neither version is a direct
translation of the other. Parliament
has decided that the Waitangi Tribu
nal must have regard to both versions
when determining if breaches of the
'principles' of the Treaty have oc
curred. Where the texts cannot be
reconciled by reference to each other
the Tribunal is of the view that the
Maori version should be treated as the
primary reference.

Te Tiriti o Waitangi—

The Text in English
Source: Treaty of Waitangi Act
1975; First Schedule.

"HER MAJESTY VICTORIA (Jueen
of the United Kingdom of Great Brit
ain and Ireland regarding with Her
Royal Favour the Native Chiefs and
Tribes of New Zealand and anxious
to protect their just Rights and Prop
erty and to secure to them the enjoy
ment of Peace and Good Order has
deemed it necessary in consequence
of the great number of Her Majesty's
Subjects who have already settled in
New Zealand and the rapid extension
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of Emigration both &om Europe and
Australia which is still in progress to
constitute and appoint a ̂ ctionary
properly authorised to treat with the
Aborigines of New Zealand for the
recognition of Her Majesty's Sover
eign authority over the whole or any
part of those islands—Her Mryesty
therefore being desirous to establish a
settledform of Civil Govenunent with
a view to avert the evil consequences
which must result from the absence of
the necessary L^ws and Institutions
alike to the native population and to
Her subjects has been graciously
pleased to empower and authorise me
William Hobson a Captain in Her
Majesty's Royal Navy Consul and
Lieutenant Governor of such parts of
New Zealand as may be or haeafter
shall be ceded to her Majesty to invite
the confederated and independent
Chiefs of New Zealand to concur in
the following Articles and Conditions.

A R T I C L E T H E F I R S T
The Chie fs o f the Confederat ion o f
the United Tribes of new Zealand and
the separate and independent Chiefs
who have not become members of the
Confederation cede to Her Majesty
the Queen of England absolutely and
without reservation all the rights and
powers of Sovereignty which the said
Confederation of In^vidual Chiefs
respectively exercise or posses, or
may be supposed to exercise or to
posses over their respective Territo
ries as the sole Sovereigns thereof.

ARTICLE THE SECOND
"Her Majesty the Queen of England
confirms and guarantees to the Chiefs
and Tribes of New Zealand and to the
respective families and individuals
thereof the full exclusive and undis
turbed possession of their Lands and
Estates Forests Fisheries and other
properties which they may collec
tively or individually posses so long
as it is their wish and desire to retain
the same in their possession; but the
Chiefs of the United Uibes and the
individual Chiefs yield to Her Maj
esty the exclusiverightofPre-emption
over such lands as the proprietors
thereof may be disposed to alienate at
such prices as may be agreed upon
between the respective Proprietors
and persons appointed by Her Maj
esty to treat with them in that behalf.

A R T I C L E T H E T H I R D
"In consideration thereof Her Maj
esty the Queen of England extends to
the natives of New Zealand Her royal
protection and imparts to them all the
Rights and Privileges of British Sub-

"W. HOBSON Lieutenant Govemor.

"Now therefore We the Chiefs of the
Confederation of the United Tribes of
New Zealand being assembled in
Congress in Victoria in Waitangi and
We the Separate and Independent
Chiefs of New Zealand claiming au
thority over the tribes and Territories
which are specified after our respec
tive names, having being made fully
to understand the Provisions of the

foregoing Treaty, accept and enter
into the same in the fitll spirit and
meaning thereof; in witness of which
we have attached our signatures or
marks at the places and dates respec
tively speciEed.

'̂ one at Waitan̂  this Sixth day
of February in the year of Our Lord
Onethousandeighthundredandforty.

''[Here follow signatures, dates,
etc. ] "

The Text In Maori
Source: The Treaty of Waitangi
Amendment Act 1985: being
amended First Schedule to 1975 Act

"Ko Wikitoria, te Kuini o Ingarani, i
tana mahara auwai Id nga Rangatira
mengaH^uo NoTiranii tanahiahia
hold Ida t̂ ungia Id a ratou o ratou
rangatiranyanga, me to ratou wenua,
a Ida mau tonu hoki te Rongo ki a
ratoumetoAtanohohokikuawakaaro
ia he mea tika kia tukua mai tetahi
Rangatira hei kai wakarite Id nga
Tangata maori o Nu Tirani-kai
wakaaetia e nga Rangatira maori te
Kawanatanga o te Kuini ki nga
wahikatoa o te Wenua nei me nga
Mom-na te mea hoki he tokomaha ke
nga tangata c tona Iwi Kua noho ki
tenei wenua, a e haere mai nei.

"Na Ko te Kuini e Hiahia ana kia
wakaritea te Kawanatanga kia kaua ai
nga kino e puta mai ki te tangata
Maori ki te Pakeha e noho ture kore

"Na, kua pai te Kuina kia tukua a hau
a Wiremu Hopihona he K îtana i t e
Roiara Nawi hei Kawana mo nga
wahikatoaoNuTirani etukuaaianei,
amua ki te Kuini e mea atu ana ia Id
nga Rangatira o te wakaminenga o
ngahapuoNuTiranime era rangatira
atu enei ture ka korerotia nei.

Ko te Tuatahi
"Ko nga Rangatiraote Wakaminenga
me nga Rangatira katoa hold ki hai i
uru Id taua wakaminenga ka tuku
rawa atu ki te Kuini o Ingarani ake
tonu atu-te Kawanatanga katoa o o
r a t o u w e n u a .

K o t e Tu a r m
"Ko te Kuini o Ingaranui ka wakarite
ka wakaae ki nga Rangatira ki nga
hapu-ki tangata katoa o Nu Urani te
tino rangadratanga o o ratou wenua o
ratou kainga me o ratou taonga katoa.
Oti ia ko nga Rangatira o te
Wakaminenga me nga Rangatira
katoa atu ka tuku ki te hokonga o era
wahi wenua e pai ai te tangata nona te
Wenua-ki te ritenga o te utu e
wakaritea ai e ratou ko te kai hoko e
meada nei e te Kuini hei kai hoko

Ko te Tuatoru
"Hei wakaritengta mai hold tenei mo
te wakaaetanga ki te Kawanatanga o
te Kuitd-Ka dakina e te Kuiru o
Ingaraiu nga tangata maori katoa o
Nu Tirani ka tukua ki a ratou nga
dkanga katoa rite tahi ki ana mea ki
nga tangata o Ingarani.

"(Signed) WILLIAM HOBSON,
Consul and Lieutenant-Govemor.

"Na ko matou ko nga Rangitira o te
WakaminengaongahapuoNu Tirani
ka huihui nei ki Waitangi ko matou
hoki ko nga Rangadra o Nu Tirani ka
kite nei i te ritenga o enei kupu, ka
tangohia ka wakaaeda katoaua e
matou, koia ka tohungia ai o matou
ingoa o matou tohu. Ka meada tenei
ki Waitangi i te ono o nga ra o Pepueri
i te tau kotahi mano, e warn rau e wa
tekauo to tatou Ariki. Kongarangadra
o te wakaminenga".
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Tr a n s l a t i o n o f M a o r i Te x t
(By Professor Sir Hugh Kawharu)

"Victoria, the (^ueen of England, in
her concern to protect the Chiefs and
subtribes of New Zealand and in her
desire to preserve their chieftainship
and their lands to them and to main
tain peace and good order considers it
necessary to appoint an administrator
one who will negotiate with the peo
ple of New Zealand to the end that
their chiefs will agree to the (^eens
government being established over
all parts of this land and (adjoining)
islands and also because there are
many of her subjects already living on
this land and others yet to come. So
the Queen desires to establish a gov
ernment so that no evil will come to
Maori and European living in a state
of lawlessness.

"So the (2ueen has appointed me,
William Hobson a Captain in the
Royal Navy to be (3ovemor for all
parts of New Zealand (both those)
shortly to be received by the Queen
and (̂ ose) to be received hereafter
and presents to the chiefs of the Con
federation chiefs of the subtribes and
other chiefs these laws set out here.

T h e fi r s t
"The Chiefs of the Confederation and
all the Chiefs who have not joined
that Confederation give absolutely to
the C^een of England forever the
complete government over their land.

The second
"The Queen of England agrees to
protect the Chiefs, the Subtribes and
all the people of New Zealand in the
unqual ified exerc ise o f the i r
chieftainship over their lands, villages
and all their treasures. But on the
other hand the Chiefs of the Confed
eration and all the Chiefs will sell
land to the Queen at a price agreed to
by the person owning it and by the
person buying it (the latter being)
appointed by the Queen as her pur
chase agent

The th i rd
"For this agreed arrangement there
fore concerning the Government of
the Queen, the Queen of England will
protect all the ordinary people of New
Zealand (i.e. the Maori) and will give
them the same rights and duties of
citizenship as the people of England".

Interpretation of
Treaty principles
The 'principles' of the Treaty now
have greater status under statute than
the text of the Treaty itself. Under
existing law, the Treaty principles are
deSned and re-defined by the Court
of Appeal where the principles are
noted in a statute the Court is called
on to interpret This process began
wi th t he 1987 New Zea land Maor i
Council SOE lands case. Mr. Justice
Cooke noted that although much
weight should be given to the opini-
ions of the Waitangi Tribunal, those
opinions were not binding on the
Oourts. Mr. Justice Somers noted that
Court decisions are binding on the
T r i b u n a l .

Definitions of the principles of
theTreaty have been expressed by the
Waitangi Tribunal, the (Zourt of Ap
peal, and the 1988 Royal Commis
sion on Social Policy. Principles for
Crown Action on the Treaty of
Waitangi, a 1989 statemoit by the
Prime Minister set out policy guide
lines on how Government Depart
ments and agencies are to approach
Treaty issues.

Origins of the
'partnership'
principle
The notion that a 'partnership' exists,
variously between die Crown and
Maori or Pakeha and Maori,has arisen
during the last decade as race rela
tions in New Zealand have been put
under the microscope.

In 1984 the Anglican Church es
tablished a Bicultural Commission to
consider, inter alia, whether any prin
ciples of 'partnership and bicultural
development' are implied in the
Treaty. In 1986 the Commission con
cluded that the Treaty does imply
such principIes.TheCommission took
a theological or biblical approach to
the concept of parmership, and while
offering a meaning of the term failed
to define it. While resorting to dic
tionary definitions for other terms in
its report, the Commission conTmed

its meaning of 'parmership' to what it
be l ieves i t to ' invo lve ' :

Paitnership/nvo/verco-operation
and interdependence between dis
tinct cultural or ethnic groups
with in one nat ion.

The Commission had prevailing so
cia l concerns— " the Commiss ion is
convinced that partnership and
tncultural development offer the way
forward for a society ready to be
enriched by its duel heritage". The
Commission went as far as to say in
an rqipendbrto its report thattheTreaty
of Waitangi 'promised' bicultural
development but without providing
any basis for this assertion. The Re
port of the Bicultural Convnission of
the Anglican Church on the Treaty of
Waitangi. 1986.

The Right Rev. Manuhuia
Bennett, a member of the Commis
sion and of the Waitangi Tribunal,
regards parmership as "fundamental
to any bicultural programme", in the
context of the work of the Tribunal. It
appears that his and the Commis
sion's conclusions as to the existence
and nature of a 'partnership' have
been applied to the business of the
Tribunal. Te Roopu Whakamana I Te
Tiriti O Waitangi. A Guide to the
Waitangi Tribunal. 1992. Waitangi
Tribunal Division, Department of
Jus t i ce .

The Court of Appeal
The major development in the con
cept of 'partnership' under the Treaty
has been at the Court of Appeal. The
New Zealand Maori Council (SOE
lands case). [1987] 1 NZLR 641,
provides the starting point for legal
significance being attached to the
concept of 'partnership' under the
Treaty.

In the 1987 ' lands ' case the Cour t
held that (my emphasis):

The Treaty signified a partner
ship between Pakeha and Maori
requiring each to act towards the
other reasonably and with the ut
most good faith. The relationship
between the Treaty partners cre
ates responsibilities analogous to
fiduciary duties. The duty of the
Crown is not merely passive but
extends m active protection of
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Maori people in the use of their
lands and waters to the hillest
extent practicable. That duty is no
light one and is infinitely more
than a formality. If a breach of the
duty is demonstrated at any time,
the duty of the Court will be to
insist that it be honoured (p 642
line 47).

The decision was cited to be based
o n —

Cooke P: The principles of the
Treaty are to be applied, not the literal
words. As is well known, the English
and Maori texts in the first schedule to
the Treaty of Waitangi Act 1975 are
not translatitms the one of the other
and do not necessarily convey pre
cisely the same meaning''(p 662 line
28).

Richardson J; "It is not neces
sary for the purposes of this case to
attempt to write a general treatise on
the subject. This is because, as in all
cases, it is a matter of determining
what are the relevant principles hav
ing regard to the context in which
their identification arises. There is
ho weveroneoverarching principle—
to which I shall return—which in its
application here is sufilcient to an
swer the present case. It is that con
sidered in the context of the State-
Owned Enterprises Act, the Treaty of
Waitangi must be viewed as a solemn
compact betweoi two identified par
ties, the Crown and the Maori, through
which the colonisat ion of New Zea
land was to become possible. For its
partthe Crown soughtlegitimacy from
the indigenous people for its acquisi
tion of sovereignty and in return it
gave certain guarantees. That basis
for the compact requires each party to
act reasonably and in good faith to
wards the other" (p 673 line 40).

Somers J: "A breach of a Treaty
provision must in my view be a breach
of the principles of the Treaty, ...The
obligation of the parties to the Treaty
to comply with its terms is implicit,
just as the obligation of the parties to
a contract to keep their promises. So
is the right of redress for breach which
may fairly be described as aprinciple,
and was in my view intended by Par
liament to be embraced by the terms
it use in s 9. As in the law in partner
ship a breach by one parry of his duty
to the other gives rise to a right of

redress so I think a breach of the terms
of the Treaty by one of its parties
gives rise to a right of redress by the
other—afairandreasonablerecogni-
tion of, and recompense for, the wrong
that has occurred. That right is not
justiciable in the Courts but the claim
to itcan be submitted to the Waitangi
Tribunal" (p 693 line 8).

Casey J: "I see such a principle
[the rights and privileges of British
subjects] as very relevant to this case,
inherent in the concept of an on
going partnership founded on the
Treaty. Implicit in that relationship is
Ae expectation of good faith by each
side in their dealings with the other,
and in the way that the Crown exer
cises the rights of government ceded
to it To say this is to do no more than
assert the maintenance of the 'honour
oftheCrown'underiyingallitsTreaty
relationships" (p 703 line 1).

Bisson J: "This Court is not con
cerned with a strict or literal interpre
tation of the Treaty of Waitangi, nor
to the application of such an interpre
tation to a pven set of facts. This
Court is called upon to consider what
are the principles of the Treaty. The
principles of the Treaty of Waitangi
were the foundation for the future
relationship betweoi the Crown and
the Maori race. In considering what
the parties to the Treaty laid down as
thatfoundation inthe documents they
signed it would be appropriate toadopt
f rom ano the r comex t the words o f
LoTdWtSberfoTcein James Buchanan
& Co. Ltd. V Babco ForwartUng &
Shipping (UK) Ltd. [1977] 3 AU ER
1048,1052, and det»mine the princi
ples of the Treaty "unconstrained by
technical rules of English law, or by
English legal precedent, but on tvoad
principles of general acceptation" (p
714 line 5).

Commentary on
judges' decision
There is difficulty understanding from
the Judges' recorded deliberations
how they determined from the terms
of the Treaty that a 'partnership' ex
ists between the Crown and Maori .
The only direct reference above to the
matter of partnership is fixnn Mr. Jus
tice Casey who saw "an on-going
partnership founded on the Treaty".

This observation was within the con
text of the principle that the rights and
privileges of British subjects were
granted to Maori. Central to those
rights was the granting of equality/or
each individuid before the law. It is
inherent of such a principle that there
are no greater or lesser rights for one
individual in relation to others. The
concept of a 'partnership' between
certain classes of citizen and the
Crown implies greater standing be
fore the Crown and the law relative to
others. In contradistinction to the no
tion of 'partnership' between a spe
cial class of citizen and the Crown,
the Court reinforced the equality prin
ciple by citing Professor Kawhani's
literal translation of the Maori text of
the third article: "for this agreed ar
rangement therefore concerning the
Ooveriunent of the Queen, the Queen
of England will protect all the ordi
nary people of New Zealand and will
give them the same rights and duties
of citizenship as the people of Eng
land" ([1987] 1NZLR 663 line 14).

The body of the Court of Ap
peal's dedsion contains no
definition of whatismeantby
'partnership'. Repeated inter-
changability of termswith dif
ferent meanings creates con
fusion anddoesnot assist with

deducing what the Court
meant by "partnership'. In re
lation to the Treaty the tdms
'party/parties' are inter-
dianged with "partner/jpart-
ners*. As aconsequence, 'par
ties' to the Treaty have be
come 'partners' which in turn
may have created a 'partner
ship' in the minds of the mem
bers of the Court.

S o m e d e fi n i t i o n s
Parties: persons who voluntarily take
part in anything, in person or by attor
ney; as the parties to a deed. NZLaw
Dictionary 3rd edition.
Partner: sharer (with person, in or of
thing); person associated with others
in business of which he shares risks
and profits. The Concise Oxford Dic
tionary 7th Edition.
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o t h e r r e l e v a n t
e x t r a c t s f r o m e a c h

Judge's decision—
Justice Cooke: "The Treaty sigtd-
fied a partnership between races, and
it is in this context that the answer to
the present case has to be found (p
664 line 1).

"In this context the issue becomes
what steps should be taken by the
Crown, as partner acting toward the
Maori partner with the utmost good
faith which is the characteristic obli
gation of partnership...(p 664 line
23).

"What has largely been said
amounts to acceptance of the submis
sion for the applicants that the rela
tionship between the Treaty partners
creates responsibilities analogous to
fiduciary duties (p 664 line 38).

"It will be seen that approaching
the case independently we have all
reached two major conclusions. First
that the principles of the Treaty of
Waitangi override everything else in
the State-Owned Enterprises Aa.
Second that those principles require
the Pakeha and Maori Treaty part
ners to act towards each other reason
ably and with the utmost good faith (p
667 line 6).

"We left it to the Treaty part-
ners...(p 719 line 13).

"The Court hopes that this mo
mentous agreement will be a good
augury for the future of the partner-
f/wp.Kapai"(p7191ine26).

Justice Richardson: "There is how
ever one overarching principle—to
which 1 shall return—^which in its
application here is sufficient to an
swer thepresentcase. It is considered
in the context of the State-Owned
Enterprises Act, the Treaty of
Waitangi must be viewed as a solemn
compact between two ident^ed par
ties, the Crown and the Maori, through
which the colonisation of New Zea
land was to become possible (p 673
line 43).

"Common to both perspectives
was the recognition that the [second]
article provided for Maoris to be ac
corded equal status with other British
subjects (p674 line 24).

"...iheTreatypartners (p6741ine
27).

"There is, however, one para
mount principle which 1 have sug
gested emerges from consideration
of the Treaty in its historical setting:
that the compaa between the Crown
and the Mwri through which the
peaceful settlement of New Zealand
was contemplated called for the pro
tection by the Crown of both Maori
in te res ts and Br i t i sh i n te res ts and
rested on the premise that each party
would act reasonably and in good
fa i th towards the o ther wi th in the i r

respective spheres. That is 1 think
reflected both in the nahire of the
Treaty and in its terms ^ 680 line 52).

"It was a compact through which
the Crown sou t̂ from the indig
enous people legitimacy for its acqui
sition of government over New Zea
land. Inevitably there would be some
conflicts of interest. There would be
circumstances when satisfying the
concerns and aspirations of one party
could injure the other. If the Treaty
was to be taken seriously by both
parties eadi would have to act in
good faith and reasonably towards
the other (p 681 line 3).

"In the domestic constitutional
field which is where the Treaty re
sides under the Treaty of Waitangi
Act and the State-Owned Enterprises
Act, there is every reason for attribut
ing to both partners that obligation to
deal with each other and with their
Treaty obligations in good faith. That
must follow both from the nature of
the compact and its continuing appli
cation in the life of New Zealand and
from its provisions. No less than un
der the settled principles of equity as
under our partnership laws,̂ l̂i-
gation of good faith is necessary in
herent in such a basic compaa as the
Treaty of Waitangi. In the same way
too honesty of purposes calls for an
honest effort to ascertain the facts and
to reach an honest conclusion (p 682
line 42).

"...treaty partner!partners" (p
683 lines 1 and 17; p 683 lines 18 and
42; p 685 line 12).

Justice Somers: "Each party in my
view owed to the otha a duty of good
faith. It is the kind cf duty which in
civil law partners owe to each other
(p693Une5).

"The obligation of the parties to
the Treaty to comply with its terms is

implicit, just as is the obligation of
parties to a contract to keep their
promises (p 693 line 16).

"As in the law cf partnership a
breach by one party of his duty to the
other gives rise to a right of redress so
1 think a breach of the terms of the

Treaty by one of its parties gives rises
to a right of redress by the other..." (p
693 line 20).

Justice Casey: "...The relationship
the parties hoped to create... (p 702
line 26).

"From the attitude of the Colonial
Office and the transactions between
its representatives and the Maori
chiefs, andfrtnn the terms of theTreaty
itself, it is not difficult in infer the
start in 1840 of something in the na
ture of a partnership between the
Crown and the Maori people (p 702
line 30).

"...this concept of an on-going
partnership... (p 702 line 41).

"1 see such a principle as very
relevant to this case, inherent in the
concept of an on-going partnership
founded on the Treaty. Implicit in
that relationship is the expectation of
good faith by each side in their deal
ings with the other, and in the way
that the Govenunent exercises the
rights of government ceded to it" (p
703 line 1).

"Before concluding, there are
some general observations 1 would
like to make:

(i) 1 have spoken of what 1 per
ceive to be a relationship akin to
partnership between the Crown
and Maori people, and of its obli
gation on each side to aa in good
faith" (p 704 line 15).

Justice Bisson: No quotatirms on
parties, partners, or partnership.

D i s c u s s i o n o f C a s e
From the Court's decision some ele
ments it attributes to a 'partnership'
can be iden t i f i ed—
• acting with utmost good faith; the

kind of duty which in civil law
partners owe to each other,

• acting reasonably;
• the settled principles of equity as

under our partnership laws;
• asinthelawofparme^palveach

by one party of his duty to the
other gives rise to a right of re
dress.
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Itappeais thattheRoyal Com-
mission's social imperatives
influenced its view and inter
pretation of the Treaty rather
than a det̂ ed t̂ ysis of the
words of the Treî  itself.The
Trea^ was view^as airieans
of advancing the social goal
of partnership—the Commis
sion was not impressed with
alternatives to partnership
"and is strdnjdy of die opinion
thatfaimess, equality â  jus
tice will be hest addressed
whenpartnership iSvigorousIy:
pursued at all levels..."

Waitangi Tribunal
Principles of the
Treaty of Waitangi
defined 1983-1988
The Parliamentary Commissioner
listed the following principles that
she identified from the decisions of
the Waitangi Tribunal up to 1988:

"1. The exchangeof the righttomake
lawsforthe obligation to protect Maori
interests.

"2. The Treaty implies a partnership,
exercised with utmost good faith.

The principle of parmership was
first stated by the Tribunal in the
Manakau report-.

The interests recognised by the
Treaty give rise to a parmership,
the precise terms of whichhave yet
to be worked out (p 95),

Subsequent to the Court of Appeal
case, the Orakei and Muriwhenua re
ports reiterated and supported the
judgment of the Court that the lead
ing principles of the Treaty are (a)
that it signifies a partnership between
the races, and (b) that it obliges both
partners to act towards each other in
utmost good faith {Orakei report pp
147-148,il/uriw/ien«areporfpp 190-
192).

"3. The Treaty is an agreement that
can be adapted to meet new circum-
s u m c e s .

"4. The needs of both Maori and the
wider community must be met, which

will require compromises on both
sides.

"5. The Maori interest should be ac
tively protected by the Crown.

"6. The granting of the right of pre
emption to the Crown implies a recip
rocal duty for the Crown to ensure
that the tangata whenua retain sufll-
dent endowment for their foreseen
needs.

"7. The Crown cannot evade its obli-
gadons under the Treaty by confer
ring authority tm some other body.

•*8.1110 Crown obligation to legally
recognise tribal rangatiratanga.

"9.1116 courtesy of early consulta-
d o n .

"10. Tino rangatiratanga includes
management of resources and other
taonga according to Maori cultural
preferences.

"11. *Taonga' includes all valued re
sources and intangible cultural as
s e t s .

"12. The principle of choice: Maori,
Pakeha and bicuitural opdons".

Ngai Tahu
Land Claim Report
1991
References to 'parmers' and 'part
nership' (my enqihasis):

"The tribunal has recognised that
in reconciling the ctmcepts of sover
eignty and rangatiratanga some com
promises will need to be made by
both Treaty partners. In the
Muriwhenuareport{l9iS),pl95, the
tribunal commented: neither partner
in our view can demand their own
benefits if there is not also an adher
ence to reasonable suted objecdves
of common benefit. It ought not to be
forgotten that there were pledges on
both sides (4.7.7 at p 237).

"The Treaty signifies a partner-
sA/pandrequires the Crown and Maori
parmers to act toward each other rea
sonably and with the utmost good
faith. This proposition was independ
ently agreedonbyalifivemembersof

the Court of Appeal in the New Zea
land Maori Council case*. Several of
thejudges emphasised the importance
of the 'honour of the Crown'. Mr.
Jusdce Casey saw the concept as un
derlying all the Crown's Treaty rela-
donships. Sir Ivor Richardson referred
to the Treaty as a 'compact'.

"This tribunal adopts the follow
ing sutement by the Muriwhenua tri-
bimal as to the basis for the concept of
a partnership:—

It was a basic object of the Treaty
that two people would live in one
coumry. That in cur view is also a
principle, fundamental to our per-
cepdon of the Treaty's terms. The
Treaty extinguished Maori sover
eignty and established that of the
Crown. In so doing it subsdtuted a
charter, or a covenant in Maori
eyes, for a continuing reladon-
sUp between theCrownandMaori
people, based iqmn their pledges
to one another. It is this that lays
thefoundadonfor/Ae coRcepro/a
partnership.

•The obiigadon of the parties to the
Treaty to comply with its terms is
implicit, just as is the obiigadon of
parties to a contrart to keep their
promises. So is the right of redress for
breach which may fairly be described
as a principle, and was in my view
intended by Parliament to be em
braced by the terms it used in s 9. Ar
ut the law of partnership a breach by
oneparty of his duty to the other gives
rise to a right of redress so I think a
breach of the terms of the Treaty by
one of its parties gives rise to a right
of redress by the other—a fair and
reasonable recognidon of, and rec
ompense for, the wrong that has oc
curred. That right is not jusdciable in
the Courts but the claim u> it can be
submitted to the Waitangi Tribunal
(4.7.17).

"Sir Robin Cooke also accepted
that if the Waitangi Tribuiuil found
mer i t i n a c la im and recommended
redress the Crown should grant at

* See 'Court of Appeal' pp 4-7 for
actual , and d i f fer ing, jud ica l
understandings on 'parmership'.
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least some form of redress, unless
grounds existed justifying a reason
able partner in withholding it—which
he thought 'would be only in very
special circumstances, if ever'. It
would appear to follow from this rul
ing that failure by the Qown, without
reasonable justification, to implement
the substance o f a t r ibuna l recom
mendation may in itself constitute a
further breach of the Treaty. It could
well be inconsistent with the honour
of the Crown.

"The tribunal accepts the view
that the present arrangement (Titi Is
lands] reflects the principle of part
nership. It also indicates the possi
bilities in an exerdseofrangatiratanga
guaranteed and protected by the
Crown. Thefact that regulations were
drawn up by beneficiaries in the land
is a point not to be overlooked in the
application of the principles of part
nership in resource management
(17.2.12 atp 859)".

Principles
f o r C r o w n A c t i o n
on the Treaty of
Waitangi
A consequence of the judgments of
the Court of Appeal and of the find
ings of the Waitangi Tribunal was the
release by the Prime Minister, in July
1989, of the Principles for Crown
Action on the Treaty. These identified
five principles by which Government
will act when dealing with issues that
arise from the Treaty.

The intent behind the release was
to dispel doubt and removing confu
sion about issues that had arisen from
the Treaty.

Deputy PM Geoffrey Palmer
stated that the objective was to pro
vide some certainty as to the Crown's
approach and to give Government
agencies a "clean set of policy guide
lines about how to approach Treaty
issues". Prime Minister David Lange
stated that the principles are consist
ent with the Treaty of Waitangi, and
with observations made by the Courts
and the Waitangi Tribunal.

In relation to the Principles for
Crown Action Mr. Palmer separately

Treaty
'partnership'

a s

a m a t t e r o f l a w
There is one statute in which
the legislature saw fit to estab
lish, as a matter of law, that a
'partnership' exists under the
Treaty. This was in an 1988
amendment to the Treaty of
Waitangi Act that imposes a
duty on the Minister of Maori
Affairs, when considering the
suitability of persons for tq)-
pointment to the Waitangi
Tribunal, to have regard to
"the partnership between the
2 parties to the Treaty" (s. 2A
Treaty of Waitangi Act 1975).

Nowhere under statute, other
thanunder the Partnership Act
1908 (s. 4), is 'partnership*
d e fi n e d .

During the passage of the
Treaty of Waitangi Act
amendment only three MPs
referred to a 'partnership.'
Tw o G o v e r n m e n t m e m b e r s
made statements as to its ex

istence, but offered no expla
nation as what they meant by
the term. An opposition mem
ber saw fit to raise questions
as to its nature and the conse

quences of a 'partnership'—
"The tribunal has spoken of a
partnership between the par
ties, but which partnership
between which parties? The
original parmo^p was be
tween the Brit ish Crown and
Maori chiefs. Neither of those

parties exists now, yet the
word 'parmership' is still used.
Does that mean that every
thing is to be shared fifty-fifty?
That expression is vague,
meaningless, pious, and likely
to conf t ise and lead to bad
decisions..." (Warren Kyd,
Hansard imp 7930).

(...continues next column...)

re in forced that :
In considering appropriate meas
ures of redress, the Government
mustconsiderfactors such as eco
nomic and admin is t ra t i ve feas i

bility, the need to spread the cost
and benefits, and the requirement
in any democracy, that a measure
be acceptable to or at least toler
ated by, a reasonably broad range
of opinion. In assessing those fac
tors the Government is doing no
more than tq>plying the Waitangi
Tribunal's warning that:

It is out of keeping with the
spirit of the Treaty... that the
resolution of one injustice
should be seen to create an
other (Wai7ieA»/{epo/t, 1987,
p 99; also Muriwhenua Re
port, 1988, p xxi).

Palnier,Hon,GTO£&ey.rterreary
of Waitangi—principles for
Crownaction(l9S9) 19 VUWLR
3 3 5 .

The principles are accompanied by a
commentary that cites the sources
and authorities on which each princi
ple is based. The Government state
ment of the five principles, without
accompanyingcommentary, is set out
b e l o w :

"Principle 1
The Principle of Government:
The Kawanatanga Principle
The Government has the right to gov
ern and to make laws.

"Principle 2
The Principle of
Seif-Management:
The Rangatiratanga Principle
The iwi have the right to organise as
iwi, and, under the law, to control
their resources as their own.

"Principle 3
The Principle of Equality
All New Zealanders are equal before
the law.

"Principle 4
The Principle of Reasonable
Cooperat ion
Both the Government and the iwi are

obliged to accord each other reason
able cooperation on major issues of
c o m m o n c o n c e m .
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"Principle 5
The Principle of Redress
The Government is responsible for
providing effective processes for the
resolution of grievances in the expec
tation that reconciliation can occur".

D i s c u s s i o n
Elaboration of Principles 1,2, andS is
not included in this paper as these are
not directly relevant to the question of
'partnership'. It is noteworthy that
the Government statement, after re
view of theTreaty and decisions fiom
the Courts, and the reports of the
Waitangi Tribunal, does not embrace
'partnership' as a principle. Instead
the document concludes that, "the
outcome of reasonable cooperation
will be partnership". hi the commen
tary on Principle 4, elements other
than 'reasonable cooperation' ..."re
ferred to in pronouncemente of the
Coiuts and the Waitangi Tribunal—
of good faith, consultation, and part
nership—all flow from the central
element of cooperation". It is only
within the context of 'cooperation'
that the concept of 'parmership' arises
in the document. Elsewhere in the
document the signatories to theTreaty
are referred to as 'interests' or 'par
ties' and not as 'partners'.

The principle of equality is
the other area of significance.
The dichotomy between a
'partnership'rather than'equal
citizenship' view of theTreaty
underlies the conflia that has
emerged over the Î artmait
of Conservation's interpreta
tions of their duty to "give ef
fect to the principles of the
Treaty of Waitan^" by way of
a'partnership'with Maori.

The equality principle is reproduced
in full as follows:

The third Article of the Treaty
constitutes a guarantee of legrd
equality between Maori and other
citizens of New Zealand. This
means that al l New Zealand cit i
zens are equal before the law.
Furthermore, the common law
system is selected by the Treaty as

the basis for that equality although
human rights accepted under in
ternational law are incorporated
a l s o .

The third article also has im

portant social significance in the
implicit assurance that social
rî ts would be enjoyed equally
by Maori with all New Zealand
citizens of whatever origin. Spe
cial measures to attain that equal
enjoyment of social benefits are
allowed by international law.

Soon after the release of Principles
/orCrownAcribn, criticism arose that
the Crown's five principles do not
fairly describe or reflect the Maori
text of the Treaty. In particular, Pro
fessor Mead and MaanuPaul of Ngati
Awa rejected the principle of self-
management, instead preferring 'ab
solute authority'. The principle of
equality, "as described", was also
object̂  to. The central criticism was
the elevation of the idea of coopera
tion above the concept of partner^p
(TeRunangaONgadAwato Waitangi
Tribunal 18 July 1989).

In defence ofPrincip/ej/orCrowrt
Action, one of the contributors to the
advice on which it is based was moved
to publish an explanation (Alex
Frame, A State Servant Looks at the
Treaty (1990) 14 NZULR 82). As the
fullest treatment so far of the subject
of partnership and the Treaty, this is
extensively drawn on below.

Mr. Frame observed that the criti
cism suggested that it was open to any
body except the Crown to declare its
policy in relation to theTreaty or even
to declare what the Treaty meant He
pointed out that the documoit is a
policy for Crown action, not a rewrite
of the Treaty.

In regard to'partnership'he wrote:
O n e c r i t i c i s m . . . h a s b e e n t h a t

the...'Principle of Cooperation',
is in some way a retreat from the
notion of 'partnership'. This lat
ter term had achieved currency
following its adoption by theCourt
of Appeal. ...Indeed, it can be con
fessed that the grotq> of officials
charged with preparing the Prin
ciples/or Crown Action for min
i s t e r i a l c o n s i d e r a t i o n fi r s t a t

tempted to formulate a 'Principle
ofPartnership'. Anumberofprob-
lems quickly became apparent

First the Court of Appeal had
employed the expressions 'rea
sonable cooperation' and 'part
nership' somewhat interchange
ably. Secondly, the aura of legal
precision surrounding the term
'partnership' proved to be decep
tive. In fact, neither the statutory
definition of 'partnership' ("the
re la t ion wh ich subs is ts be tween

persons carrying on a business in
common with a view to profit")
nor more elaborate explanations
of learned commentators provided
any guidance as to the allocation
of power between 'partners'. In
deed, this subsequently came to
be explicitly recognised by the
Court of Appeal when their Hon-
otns warned against a mechanical
50/50 model of partnership
{Mahuta v Attorney-General, tm-
reported. Court of Appeal, 3 Oc
tober 1989, CA 126/189).

Indeed, the more one looked
at the Court of Appeal's use of the
concept of'parmersh^' intheWgw
Zealand Maori Council case in
1987, the more it became appar
ent that the principle assistance it
provided as an analogical device
related to a duty to consult and to
disclose "in the utmost goodfaith".
This special nature of the 'part
nership' was simply but effec
tively expressed by Lord Eldon in
Const V Harris in 1824:

In all partnerships whether it
be expressed in the deed or
not, the partners are bound to
be t rue and fa i th fu l to each
o the r.
The 'good faith' implication

of the 'partnership' concept is
nevertheless to be weighted
against the potentially misleading
implications of '50/50ownership'
and 'one race one vote' which are
also inherent in the 'partnership'
metaphor. The matter is, with re
spect, well expressed in Mr. Paul
Tcmm QC's recent publication
(Temm 1990, The Waitangi Tri
bunal), where the author states:

So it must be said at once that
the fact that the Treaty created
a partnership between the
C r o w n a n d t h e M a o r i N e w
Zealander does not mean that
there is an equal parmership
b e t w e e n t h e m . I t d o e s n o t
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m e a n t h a t M a o r i N e w Z e a -
landers are entitled to fifty
percent of ail the seats in Par
liament, nor fifty percent of all
tax revenue, nor Hfty percent
of all the positions in the pub
lic service, nor fifty percent of
all broadcasting time on na
t i o n a l r a d i o a n d t e l e v i s i o n .
And itcertainly does not mean
t h a t M a o r i N e w Z e a l a n d i s
entitled under the Treaty to
half of all Crown property in
the country.

Claims of these kinds have
been assertedfrom time to time
but they are all based on the
false foundadon that a part
nership necessarily means an
equality between the partners.

'The second problem relates to
whether 'parmership' can provide
a guide to action for state offi
cials. Is there not a likelihood that
officials will see 'partnership* as
something purely abstract, unre
lated to day-to-̂ y operaUons of
government agencies? A more
practical concept seemed to be
called for—one pointing to activ
ity rather than abstraction. The
idea of cooperation (literally
'working together*) appeared to
offer that more practical concept
wi th admin is t ra t ive re levance.

"The concept of cooperation
has the advantage that most peo
ple know, at everyday level, what
cooperation is and can recognise
its presence or absence with con
siderable accuracy. It should be
stressed at the outsetthat the word

'cooperation* wOl here be used in
its formal sense without the con
notations of a particular political
or industrial philosophy and,
certainly, it is not used in that
colloquial, figurative, ironic sense
which implies coercion. The term
w i l l b e u s e d i n i t s s t a n d a r d

dictionary sense of 'working
together to the same end* (Concise
Oxford Dictionary). Cooperation
is a behavioural strategy for
achieving ends difficult or
impossible to achieve otherwise**.

Mr. Frame went on to define seven
characteristics of 'cooperation*, hi
summary these are—two (or more)

parties, acting as free agents, en
gaged together inpurpostfitl activity,
that is based on a shared understand

ing andcomnutment, both coordinat
ing their respective actions to a com
mon goal.

The concept of 'cooperation* is
thus shown to be more fimdamental,
more specific in its implications, and
therefore more demanding of the
parties, than of 'partnership*. Coop
eration is the actual activity without
which 'parmership* is amere abstrac
tion. The way in which this conclu
sion is expressed in the Principles for
Crown Action is that, 'the outcome of
reasonable cooperation will be part
nership' '*.

Application of
Treaty principies
w i t h i n D O C
The involvement of iwi in conserva
tion land management has rapidly
increased since the Department of
Conservat ion was created in 19S7.
There is a requirement under section
4 of the Conservation Act to "give
effect to the principles of the Treaty
ofWaitangi**.

The department's vision of where
it is going in relation to Treaty matters
was established early in its history. In
1988 the Waitangi Tribunal recorded
what Ken Piddington, the first Direc
tor-General, saw as the departmental
vision for the future of the public
e s t a t e :

Mr. Piddington indicated that, in
thinking about the way in which
the principles of the Treaty of
Waitanp ̂ ect the department in
its operational work and how it
might best achieve the form of
parmership articulated by the Court
of Appeal in the New Zealand
Maori Council case, he proposed
to develop a set of guidelines. Later
he said:
"In considering our responsibili

ties for the public estate the central
issue comes back to whetherornot
the question of title is actually rel
evant to our management role.
Since the c la imants have ra ised
several issues in respea of title I
be l ieve the conc lus ion we have

reached is highly significant. As
already indicated the stewardship
of a public resource does not re
quire the steward to obtain evi
dence of ownership. It is, how
ever, necessary for that agem to
receive unequivocal instructions
from a source of higher authority.
This authority in my submission
equates precisely with the concept
of 'Rangatiratanga' in Article the
Second. It follows that by seeking
appropriate guidance from a tribal
trust or other authority the depart
ment can align its protective role
>vith the wording of the Maori ver
sion of the Treaty".
In short Mr. Piddington envis

aged the developmentofaparmer-
ship between the departmem and
the tanga whenua, working for the
common good (Ngai Tahu Report
1991 p 1048).

DOC sees: cont inued owner

ship of public; lands and wa
ters as incidental to its role as
a 'steward*, and the tangata
whenua and Its interests as
indivisible;'Higher authority'
for management will come
from iwi ra ther than i iom the

purposes set out in adminis
tering stamtes. Consequently
the public will not be able to
call to account either the de

partment or Minister.

The department has relied on its own
interpretations of theTrea^ and case
law to formulate a 'parmership*
model. All these aspects are highly
challengeable in terms of interpreta
tion and matters of record, as well as
under the statutory purposes for pro
tected areas. However this depart
mental position, conceived without
consultation and debate with the wider

community, has set the scene from
then on.

For instance, Janet Owen, DOC's
Director of Protected Species, writ
ing in March 1992, prejudged the
validity of all future claims by stating
that "...the Crown has defaulted on its

responsibilities as a Treaty parmer".
She continued "...the Treaty of
Waitangi confers a special position
on Maori" and "in line with the princi-
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pies of the Treaty DOC is seeking to
achieve Joint decision-making onany
allocation of the resource, with the
partners assuming shared and singu
lar responsibilities in the process"
(Traditional Harvest of Protected
Natives. Terra Nova, March 1992, p
50).

It appears that the department has
taken no notice of stibŝ ent devel
opments to the 'parmership* model at
the Court of Appeal, or to the Princi-
plesforCrownAction.huthaschosea
to pursue its own vision, latterly rein
forced by ill-foimdedutterancesfrom
the Minister of Conservadon.

Since coming to power in 1990,
the National government has prima
rily concerned itself with reviewing
the administrative structures for reso
lution of Treaty grievances, rather
than reassess the principles of the
Treaty or its own basis for action.
There is equivocalness as to current
government policy on the Principles
for Crown Action:

Although there has been some
discussion within Government on
the five Principles outlined in the
booklet, the Government has yet
to endorse these Principles...there
has not been any decision at the
present time to change the current
Govemmentpolicy...itshouldnot
be assumed that the five I^ci-
ples are current Government
policy (Department of Justice to
B. Mason 10/8/93).

In March 1993 the Director-General
of Conservation advised that all re
gional conservators have access to
three primary government publica
tions to provide direction how they
are "to give effect to the principles of
the Treaty" (D-G Conservation to B.
Mason 12/3/93). These are:

1. Principles for Crown Action. De
partment of Justice, July 1989. This is
reviewed earlier.

2. Towards Responsiveness. State
Services Commission, July 1989.
This identifies some Treaty princi
ples and "their operational dimen
sions". The principle of 'partnership*
is identified as "perhaps the most
central of all the principles to emerge
from the SOE case", hi this concept
"is to be found the ultimate objective

of the Government's Maori policy,
and it is this which presents us with
the obligation to consider what prac
tical steps should be taken by the
Crown in fulfilment of its role as
parmer to the IVeaty of Waitangi".
This and other iden̂ ed principles,
however, "underscore, or are sub
sumed within, the five principles re
cently adopted by Government as
guidelinesforCrownAction".lno±ex
the words the Principles for Crown
Action are supposed to have primacy.

3. The Direct Negotiation of Maori
Ciaims. Department of Justice 1990.
This confmes itself to structures and
processfor dealing with Maori claims,
but restates Government's commit
ment to the Principles for Crown
Action which "sets out the position of
the Government in dealing with the
negotiation of claims under thelYeaty
of Waitangi".

In addition the Department has pro
duced three policies (sqiproved 22
February 1993), headedby the Minis
ter of Conservation's earlier quoted
statement that Pakeha and Maori are
"equal treaty partners". 'Partnership'
policies arepursued. None of thepoli-
cies includesprinciples&omthePnn-
ciplesfor Crown Action.

There appears to be a singular:
; determination within DOC to

promote the vesting of control
and the administration of pub
lic reserves and conservation
areas in private Maori Trusts.
This is based on an assumed
'parmership'confeningequal
orgreater-tluuHequalstatuson:
anyone of Nfoori descent

For instance vesting of Stephens Is
land (Takapourewa) in Ngati Koata,
"would express a special partnership
relationship between the Minister and
the Trust which gives effect to the
principles of the Treaty of Waitangi"
(DOC papers titled Vesting a Public
Reserve 1993). hi the words of the
mediator appointed to negotiate set
tlement of the unproven claim over
Stephens Island—^"in essence a claim
for an arrangement whereby Ngati
Koata ownership of Stephens Island

is acknowledged by the Crown and
that management of all those lands be
one which reflects the parmership
principle" (Revesting of Conserva-
tionLandor Reserves. DOC, for New
Zealand Conservation Authority. 2
February 1993).

The 'partnership* model is
now well installed in the de
partment, and receiving un
critical, mechanical rqqplica-
tion through all policy and op
erational areas.

AtawhaiRuamano Conservation2000
is cited as the departmental vision for
the year 2000 where "places special
to Maori...[are] protected and man
aged according to Maori tikanga in
parmership with iwi", with 'people
changes' to achieve "conservation
management with iwi Maori".
'Conservation Results' include—
• "Ptotecuorallowsustainableuse

of, planu, animals andplaces spe
cial to Maori".
(This is a clear expression of in
tended changes to ̂e purposes of
supposedly 'protectedareas' such
as national parks which are to be
"preserved in perpetuity as far as
possible in their natural state for
their intrinsic worth and for the
benefit, use, and enjoyment of the
public", s. 4 National Parks Aa
1980).

• "Help achieve the settlement of
key claims under the Treaty of
Waitangi as the context for en
hancing parmership between
Pakeha and iwi".

• "Manage places special to iwi
according to Maori tikanga and
acknowledge the kaitiaki role that
iw i have" .

'People Changes' include—
• "Buildingapannershipwithiwi".
• "Conservation parmership with

iwi Maori", with an explanation:
The extent to which conserva
tion progress can be made in
the short to medium term will

depend in part on the ability to
develop working partnerships
with iwi Maori. Parmership is
about working together. Giv
ing effect to the Treaty of
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Waitangi requires that iwi and
the department understand
each other's perspectives
a b o u t c o n s e r v a d o n a n d a r e
involved in an acdve consul-
tadon process". These goals
andacdons would be set out in
a Partnership Plan".

A t a w h a i R u a m a n o C o n s e r v a t i o n
2000. Discussion Document. May
1993. Department of Conservadon.

C o n c l u s i o n
The 'partnership' myth
The concept of a 'Treaty partnership'
arises from a perceived need for the
sharing and re-distribudon of power
and resources with Maori, rather than
from the words of the Treaty itself.

The proponents of a 'partnership'
view assume the concept to be the
most appropriate strategy to achieve
bicu l tu ra l ism in New Zea land.

In common parlance, Treaty
partnership' is ill-deflnedr
confused, and nusleading—
dangerously so in regard to
the Crown's obligadons to all
citizens and the potendal for
detriment to the majority of
New Zealanders. There is an
inherem and inescapable con-;
notation of equality between
the:'partners' that make the
use of the term inappropriate
in the full context of theTreaty.

As a metaphor, 'parmership' raises
impossible, and unfair, expectations.
Inreladontothe Treaty, 'partnership'
between races, or between the Crown
and Maori, is no less than a myth—
more so is the notion of 'equal part
nership'.

However, somewhat perplexedly,
as one of very few proponents who
have dared to admit—"Myths are use
ful", even 'vital'..."the mythmaking
surrounding the Treaty of Waitangi
should be a cause of celebration...".
As Paul McHugh in Constitutional
Myths and the Treaty of Waitangi
(NZU September 1991, p 316) con
tinues to comment:

No one pretends that the language
of 'parmership' and 'flduciary
obligation' was exchanged on the
seaside promontory at Waitangi
in 1840. The Courts have stressed
their constructionof what amounts
to a contemporary mythology of
the Treaty.

So why the pretence?

As the Ministry for the Envirorunent
observed in 1988—

Continuing statutory preference
for the 'principles of the Treaty'
as opposed to its plain words, have
provided room for the Courts to
rewrite and moderate the actual
terms of the Treaty. The Court of
Appeal has created a concept of
partnership as the framework
within which Treaty disputes are
to be worked out. Parmership has
little or no intrinsic meaning and
so can be made to mean whatever
it is wished m mean. It is an empty
boxto be rilledby whoever wields
power cm the day. The concept
cannot be found in the words of
the Treaty (Ministry for the Envi
ronment Resource Management
Law Reform. A Treaty Based
Model—The principle of active
protection. Working Paper No.
27.1988).

As means of just reconciliation, the
'parmership' model furtherfails when
it is asked—^in what shares do the

'partners' participate? This is a
practical reality recognised by
Government's 1989 Principles for
Crown Action, which concluded that
'partnership', in the context of
correctly reflecting the Treaty, is an
abstract idea that can serve little useful
purpose.

The notion of a 'parmership' in
volving the sharing fiftyififty or in
other portions of wealth and power,
that is not the 'exclusive' preserve of
the Maori 'partner', goes against all
statutory and dictionary definitions
of the term as well as the Court of
Appeal's more recent development
of the concept.

The Court of Appeal has spelt
out on three occasions at least
that there is no equality in the
'parmership*. However the
driving engines of 'partiier-
ship' within and outside Gov
ernment either haven't heard
or don't care to know.

There has been a tendency in recent
years to'read do wn' the first and third
Articles of the Treaty, and elevate the
second. All Articles, in both versions,
must be read in relaticm m each other
and the Treaty purposes as expressed
in the preamble if a fuller understand
ing is to be obtained. Downgrading of
particular elements leads to a ten
dency to automatically impute bad
faithon one party—always the Qown!

At an individual citizen level
there is an irreconcilable con
flict between^partnership'and
'equal citizenship* views of
the Treaty. The former has no
basis in the Treaty—it is a
creature of social engioeers,
the judiciary, and a bureauc-
racy captur̂  by a'politically
correct' Treaty orthodoxy.
The latter has direct expres
sion in the usually preferen
tially quoted Maori version of
theTreaty—aflJVewZiecldm/-
ers have the same rights and
duties of citizenship.

The 'partnership' model is now well
established witUn many instimtions
of Government. Because the G>urt of

Appeal introduced the model inm the
c o m m o n l a w i t n o w t e n d s t o b e

uncritically accepted and advanced
as the only valid approach towards
Treaty principles.

However if applied as a means of
divesting or sharing control, manage
ment, or ownership of the public con
servation estate, 'parmership' be
tween DOC and particular classes of
citizens, as represented by iwi, hapu,
or individuals of Maori descent, will
aesae inequalities of opportunity and
benefit between individual citizens.
This raises the possibility of legal
challenges of decisions thought to be
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contrary to Article Three, in the con
text of "giving effect to the principles
of theTreaty of Waitangi" as required
by section 4 of the Conservadon Act

Approximately 13 percent of the
population is of Maori descent and
potential beneficiaries of transferred
ownership or control over a substan
tial public estate. If a 'partnership'
model is applied by way of preferen
tial allocations to bodies or persons
with unproven or invalid claims un
der the Treaty, where does this leave
the other 87 percent who have lost
rightsofpubliclyaccountablecontrol,
and possibly use, over a shared herit
age?

Inequalities that are likely to arise
will not just be between Pakeha and
Maori. There will result major dis
parities between Maori claimants as
shown by recent disagreemoit over
allocation of sea fisheries. There is
also the question—why are Crown
agencies seeking to forge 'partner
ships' only with iwi? The Crown's
obligations arising from the Treaty
and constitutional law extend to every
citizen, of Maori as well as non-Maori
descen t .

The Department of Conservation,
as the central custodian of the public
estate, is limited by statute to preserv
ing natural resources for their own
intrinsic worth and allowing public
uses consistent with that objective.
Fundamental changes to this found
ing 'preservation-with-use' philoso
phy and to public rights of access and
enjoyment are at issue.

There is a major gulf between
the existing legislative pur
poses for Crown protected ar
eas and the variously ex
pressed 'conservation-for^uti-
lisation^preferences of many
iwi. This conflict of objec
tive should be fully debated
before any consideration is
given to handing ownership
or control of public lands to
private interets.

The 'partneship' course is to
change the essoitial character
of public lands and who the
intended beneficiarie are,.by
a confiisedand imdemocratic
application of the Treaty.

Appendix 1
S t a t u t e s a n d c a s e l a w

concerning Treaty and
M a o r i i n t e r e s t s

S t a t u t e s w H h r e f e r e n c e
to the Treaty of Waitangi
Hsh Protection Act 1877, s 8.
Fisheries Act 1983, s S4A; reference to

Article n in new Part mA, as
inserted by s 74, Maori Fisheries
A c t 1 9 8 9 .

Maori Fisheries Act 1989, RS 27, Long
T i t l e .

Maori Language Act 1987, Preamble.

S t a t u t e s w i t h r e f e r e n c e
to the 'Principles of the Treaty of
Waitangr
Conservation Act 1987, s 4.
Crown Forest Assets Act 1989, Long

Ti t l e .
Crown Minerals Act 1991, s 4.
Education Act 1989, s 181(b).
Environment Act 1986, Long Title.
New Zealand Maori Council v Attor

ney-General. [1987] 1 NZLR 641-
719. CA.

Resource Management Act 1991, ss
5(e), 6.

Runanga Iwi Act 1990, s 4.
State-Owned Enterprises Act 1986, s 9.
Treaty of Waitangi Act 1975, ss 5,8A-

8 H .

S t a t u t e s w i t h r e f e r e n c e
to a 'partnership' under
the Treaty
Treaty of Waitangi Act 1975 s.2A, as

amended by 1988 No. 233.

Statutes creating direct, rather
than recommendatory, powers
for the Waitangi Tribunal
New Zealand Railways CorpcTation

Restructuring Act 1990 (Part IV).
Treaty of Waitangi (State Enterprises)

Act 1988 (Part 11).

O t h e r S t a t u t e s
Fisheries Act 1908. s 77(2).
Fisheries Act 1983. s 88(2).
L a k e Wa i k a r e m o a n a A c t 1 9 7 1 .
Land Titles Protection Act 1902, s 2.
Maori Aff^ Act 1953, s 155.
Maor i Reserved Land Ac t 1955 RS 8 .
M a o r i Ve s t e d L a n d s A d m i n i s t r a t i o n

Act 1954 RS 8.
Native Land Act 1909, s 84.
Rununga Iwi Repeal Act 1991 No 34.
Sea-risheries Act 1894, s 72.
Sea-fisheries Amend. Act 1903, s 14.
S h o r t l a n d B e a c h A c t 1 8 6 9 .

State Sector Act 1989.
Te Rununga O Ngati Awa Act 1988 No

2 2 7 .
Te Rununga O Ngati Porou Act 1987

N o l 8 Z

Te Rununga O Ngati Whatua Art 1988
N o 2 3 1 .

TYeaty of Waitangi (State Enterprises)
A c t 1 9 8 8 .

Treaty of Waitangi Amendment Art
1 9 8 5 .

Treaty of Waitangi Amendment Act
1 9 9 3 .

C a s e L a w

Attorney-General v New Zealand Maori
Councfl (CA 247)99) (radio
qiectrum).

M R R Love V Attom^-General
unreported judgement, 1988
(Petrocorp).

New Zealand Maori Council v Attor

ney-General [1987] 1 NZLR 641-
719. CA(SOE lands).

New Zealand Maori Council v Attor
ney-General [1989] 2 NZLR 142
(forestry).

New Zealand Maori Council v Attor
ney-General [1992] 2 NZLR 576
(broadcasting assets).

Royal Forest and Bird Protection
Society (Inc.) v W A Habgood Ltd.
(1987)12NZTPA(HQ76.

Tainui Maori Trust Board v Attorney-
General [1989] 2 NZLR 513 (Coal
Corporation).

Te Heuheu Tukino v. Aotea District
Maori Land Court [1939] NZLR
107 (SC).

Te Heuheu Tukino v. Aotea District
Maori Land Court [1941] NZLR
590 (PC).

Te Runanga O Muriwhenua Inc. v
Attorney-General (CA 110/90)
(fisheries).

Te Weehi v. Regional Fisheries Officer
[1986] 1 NZLR 680 (HQ.
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Appendix 3
D e fi n i t i o n s
bicultural: having or combining two

cultures. The Concise Oxford
Dictionary 7th Edition,

charter: written grant of rights by
sovereign or legislature, esp.
Creadon of borough, company,
universi^ etc. The Concise Otford
Dictionary 7th Edition,

compact: agreement or contract
between two or mote. The Concise

Osford Dictionary 7th Edition,
covenant: a clause of agieement

contained in a deed whereby a parQr
stipulates for the truth of certain
facts, or binds himself to give
something to another, or to do or
not do any act NZ Latv Dictionary
3 r d E d i t i o n ,

duty: moral or legal obligation, what
one is bound or ought to do; binding
force of what is right. The Concise
Ojford Dictionary 7th Edition,

fiducial: adj. showing confidence or
rel iance: of the nature of t rusu

serving as a standard of reference.
Chambers Everyday Dictionary.
1 9 7 5 .

hapu: sub-tribe,
i w i : t r i b e .

joint held or done by, belonging to 2 or

more persons in conjunction;
sharing (possession). The Concise
Ot^rd Dictionary 7th Editioiu

kaltlakltnnga; exercise of guardian
ship.

mana: authority, control influence,
prestige, power, psychic force,

parties: persons who voluntarily take
part in anything, in person or by
attorney; as the parties to a deed.
N Z Law Dictionary 3ni edition,

party: bod>y of persons united in a
cause, opinion etc.; each of two or
more persons making the two sides
in legal action, contract, marriage
etc. The Concise Oj^rd Dictionary
7 t h E d i t i o n ,

partner a sharer one engaged with
another, an associate in business:
one who plays on the same side
with, and along with, another in a
game. Chambers Everyday Diction-
ary. 1975.

partnership is the relation which
subsists between persons carrying
on a business in common with a
view to profit, (s 4 PartneKhip Act
1908).

partnership: joint business; sharer with
(person); shares risks and profits;
one who engages jointly. The
Concise Osford Dictionary 7th
Edit ion,

rangatlratanga (also te tino
rangatiratanga): chieftainship:
tribal control of tribal resources.
Includes the holding of resources on
a communal rather than individual
basis. Environmental Management
and the Principles of the Treaty of
Waitangi, Rariiamentary Commis
sioner for the Environment, 1988.

runanga: assembly, debate,
tangata whenua: iwi or hapu that holds

mana whenua over an area (s 2
Resource Management Aa 1991);
or. people of the land,

taonga: treasures as the sacred posses
sions of the tangata whenua.

tikanga Maori* Maori tradition and
c u s t o m .

title: Legal right to the possession of
property (esp. real property); the
evidence of such right; title-deeds.
An assertion of right; a claim.
Shorter Osford Dictionary. 3rd
E d i t i o n .

title: That which justifies or substanti
ates a claim; a ground of right;
hence an alleged or recognised
right.

treaty: a formal agreement between
states. Chambers Everyday
Dictionary. 1975

treaty: a negotiation; a compact
between na t ions . The Conc ise

Oiford Dictionary 7th Edition.
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A b b r e v i a t i o n s

A l l E R

C A

H C
N Z U
N Z L R

N Z T P A

N Z U L R

V U W L R

All England Law
Rqiorts
Court of Appeal
High Court
N Z L a w J o u n u l
N Z Law Reports
N Z Town Plaiuiing
Appeals
N Z Universities Law
R e v i e w

Privy Council
Supreme (now High)
C o u r t

Victoria University of
Wellington Law Review

P u b l i c A c c e s s
N e w Z e a l a n d

Public Access New Zealand
is a charitable trust formed in
1992. PANZ's objects are the
preservation and improvement
ofpublicaccesstopubliclands
and waters, and the coimtry-
side, through the retention of
public ownership and control
ove r r esou rces o f va l ue f o r
recreation. PANZ draws sup
port from a diverse range of
land, freshwater and marine
r e c r e a t i o n a n d c o n s e r v a t i o n
interests representingapproxi-
mately 250,000 people from
throû out New Zealand.

PANZ acknowledges the le
gitimacy of Maori claims over
public lands, that have been
proven b^ore the Waitangi
Tribuned, and the need for
Government to deal with such
claims. PANZ believes that,
to reach equitable settlements.
Government should use gov
ernment assets, rather than
public lands and waters held
in trust for the benefit of al l
New Zea landers .
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