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says Cooke. ™ 1t woubd be a mistake (as readers of Ansmic® should know) for

the draftsman to underrate the potency of this scarcely veiled threat.

~ The greatest opportunity afforded to New Zeatand Courts ta flex their muscles
mwrestling with statutory interpretation Tesulted from the helter-skeltor passage
of ng:slalim avertuming the established economic order that followed the
coming to power of the Lange administration in 1984. So in Neorthern Milk Vendors
Association Inc v Northern Milk Lid the Court of Appeal asserted an entitlement
tofill a gap in legisiation by devising a solstion “appearing to accord best with

¢ gencral intention of Parliament as embodied in the Act — that is to say, the
spirit of the A" = In that case® as in the later case of Auckiand City Council
Minister of Tnmsport™ Cooke P disavowed any usurpation of “the polfcy~makintz
function, which rightly belongs to Parliament”. These cases are best understood
asarevival of the doctrine, provoked by the Jacanic brevity of medieval statutes
that it was open o courts ta divine and apply to cases not specifically dealt wid;
what came to be called “the equity of a statute”. 1t was a doctrine that had by at
least the early nineteenth century been thoroughly discredited * “If the meaning
ofthelanguage used by the legislature be plain and dear, we have nothing to do
but ta obey it; and T think o take a different course is to abandon the office of
Tudge, and to assume the province of legistation” %
It is instructive for a number of reasons to consider in more detail o

case, the Court of Appeal decision in New Zealand Maori Council 4 Ar::lrsnu::-l
General™ . One reason is to see whether the disavowal referred to s supportable
Another is that we have the benefit of an account of the matter by the Minise:
msp(:m;:blc for the insertion in the statute in question of the section on which
the Crown case foundered, G W R Palmer. A third is that that Minister was 3
qualified lawyer with experience as 4 law teacher who should have been better
;:‘]:i ;o“ mﬂlm‘i the significance of his actions than colleagues without that

SmThe Minis'rer to allay genuine Maori concerns procured the insertion into the
te-Owned Enterprises Act 1986 in the course of its pagsage thry Parliamen
of s 9 which reads as foliows PR

Treaty of Waitangi - Nathing in thus Act shail i 1
7 \ < permit the Crown to act in a manner
that is inconsistent with the prindiples of the Treaty of Waitangi.

Palmer has written

-~ ————

* The Strugglerhfr Siqpijr:jty in Admirustrative Law’ in Michael Taggart od fudicial
faf:;w of Adsminisiratice Action in the 1980 {Oxfard University Fress, Auckland 1986)

Ansimic v Foreign Compensation Comvriission [1969] 2 AC 147

[1988] 1 NZ1R 53, i ‘

537 per Cooke P for the Court,
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[1990] 1 NZLR 265, 289,
Brandling v Borrington(1 827) 6 B&C 467,

Miller v Salomans {1852) 21 1 ] (Ex 161, 197 per Pollock ¢

[1967] 1 NZLR o41 i per Pollock C B, see also 194 per Parke 8.
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Ay infention was for this to announce that the government did not by passage of
the State-(hvned Foterprises Act 1986 seek to frustrate or jeopardise Maori rights

1 did not envisage, however, that the provision woald have an effert as dramatic
as the one it did have in a case before the Court of Appeal. ... The Court of
Appeal nded that section @ meant that the Crown was obliged to establish a system
sait could consider, in refation to particular assets or particuar categories of assets,
whether such transtfer would be inconsistent with the principles of the Treaty of
Waitangi and would be unfawfisl. The Crown had to find a way to safeguard
lapds and waters in such 2 way as to avoid prejedice to Maoti daims™

The effect of the decision when coupled with Palmer’s refusal to correct the
decision by legislation (“it would have been violently unconstitutional®) o
appeal it is immeasurable. There can be no doubt that the Court (thoughit
could not have been endirely sure in advance that Palmer would take the decision
Iying down) intended an alteration of the political landscape. It was not lefly
comumentators to assess the importance of the decision. “This case” the President's
judgment commences “is perhaps as important for the future of our countryas
any that has come before a New Zealand court”.* It is too soon {and in any
event beyond the scope of this article) to determine whether the effect of Maoi
Council and the string of cases following it on New Zealand raciai harmeny has
been hanmfurl or benign. What is clear is that decisions of state aimed at the
creation and preservation of such harmony call for the exercise of such
statesmen’s skills as forward vision, diplomacy. finesse and sensitivity to public
opinion and are the preserve not of courts but of thase elected to govemn. It
maoreover a perversion of their proper role for judges to approach the task of
interpreting statutes in the spirit of counter-majoritarian crusaders.

We must construe these acts of parliament without allowing ourseives to be
influenced by any of the political feelings of the present day as to the proper policy
to be pursued with respect to Her Majesty’s subjocts professing the jewish faith.®

The significance to the student of New Zealand legal history of Meori Counl
is threefold. It affords a measure of Palmer s own percipience  More relevantly
to the concerns addressed in the present article, it helps us to judge the worth of
judicial disavowal of any usurpation of Parliament’s policy-making function. it
is impossible to read the judgments in Maori Corncil in the political context in
which fhey were delivered and believe that any of the Tudges reatly believed
that what the Court defermined to be the effect of the statute was what members
of Parliament had wanted
¥ New Zealand's Constitution in Crisis (John Mdndoe, Dunedin 1997) 83, 89.
* Discussed by Palmer ibud p 89, 90.
® 631
r®
42

Miller v Salomans (1852) 21 L] (Ex) 1612, 191 per Parke B
“The transformation of Sir Geoffrey Palmer to wise old constifutional expert must
remain forever a mystery” - D J Round, Truth or Treety (Cantedbury University Press,
Christchurch, 1998) 131.

¥ See for example page 659 “My strong impression is that Members who o0k part in
the final debate thought that the Act would have the effect now rontended for by the
Crown” (Cooke P).
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The third point {and of the heinous nature of his offence Palmer in his gpologaa
betrays absolutely no sign of being aware) relaies ta the use at all in a statute of
such an imprecise lerm as “the principles of the Treaty of Waitangi™. As
Richardson | noted* “it canmot yet be said that there is broad general agreement
on what those principles are”. So the Court of Appeal was left free to invent its
own principles, including the proposition that the Treaty “signified a partnership
between races”.* Since then the judge-made concept “Treaty partnership” with
all its ambiguities and uncertainties has passed into common usage and continues
to excite expectations unlikely ever to be fulfilled. The President spoke nothing
less than the truth when (rubbing salt into the wound) he observed “If the
judiciary has been able to play a role to some extent creative, that is because the
legislature has given the opportunity”.

So how should legislation be framed to make it as judge proof as possible?
The answers are the obvious ones. The draftsman should not be beguiled by
Woodhouse's praise of open-ended drafting, for the legislature can have no
ronfidence that the detail supplied Ly the courts will be the detail contemplated
by Parliament. The draftsman must dot every “i’ and cross every 't', and if thus
makes the product less readable the answer is that elegance must give way to
armour-plate.

The draftsman should, it is suggested, hesitate before including in a Bill a
statement of purpose and principle. Bennion has written

Drafters dislike the purpose clause. They take the view that often the aims of
legistation carnot usefully be or sately be summarised or condensed by such means.
A political purpese clause is no more than a marufesto, which may obscure what
is otherwise precise and exact ... The drafter’s view is that the Act should be
allowed to speak for itself. €

I 2 recent discussion of statements of purpose Alec Samuels mentioned their
virtues, it 15 true, but dwelt upon their vices too.

A general statement can be uncertain and can prove unhelpful in consiruing the
detail m the statute, because general words can throw doubt upan particular words
and indead general words may be incansistent with the particular woeds. General
words could induce the drafter to draft with less than customary caution and
attention to detail; and generat wonds could induce the judge to pay too much
attention to purpose and principle and too little attention to the detail ©

Lz other words, the effect of a purpose clause can be fo slacken the tight rein
that this article argues is called for. The case of Sellers already referred to* s an
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¥ Francs Bennion Stafutory (nterpretation cited supra footnote 3, page 501

¥ “Statements of Purpose and Principie in British Statutes” (1998} 19 Statute Law Review
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example of judicial misuse of a purpose provision in the statufe’s long; title to
override clear and unambiguous words.
might believe, like Woodhouse, that there exists 2 parSinership
between courts and Parliament should re-read Maori Counctl ox tl«': cases =mn w.luch
substantive effect was given by the Cooke Court to the New Zealaned Bill of
Rights Act 1999, 2 measure intended by Parliamegt to bene more than hi:lr.’.atory:
The use of general terms like considerable or tnquicier o1 prmsg;ple_s of thme Treaty
of Waitangi”, which really amount to a delegatx_on of le{;lslan?'e power by
Pasliament fo the courts, should be resorted to only if greater precision = gnmvely
impossible. If the drafisman should be mducec? to conferring a fixsc:eﬂon the
principles on which the discretion is to be exercised should be laid dowvm.

The draftsman must be aware of the judicial claim that (as Lord Ssieyn has

recently put it)

Anyone who

Parliament does not legislate n a vacuum. Parli:u:nent_ l.fyglslaies tor a Eurcopean
liberal democracy founded on the principles and tradition of the comman law.
And the courts may approach legislation on this injtial assumplion. Bu_t this
assumption has only prima facie force It canbe displaced by a clear and spmeditic
provision to the contrary.*

e must anticipate that judicial stance and provide w_here it is requaired the
“clear and specific provision fo the contrary” that will leave no room for
argument.

This all amounts no doubt to a counsel of perfection. But adherence= to these
rules is essential if unelected judges are not to succeed in making off w:_th alaw-
making power that our constitution confers on elected members of Pa-h.amc::tl
That Parliament is supreme is not a rule of law but a matter of political fact
Atternpts by courts to sap that supremacy should be l.d!j‘!l'lhf‘l&d as the- political
acts that they are. Itis the duty of the draftsman {the maintenance of the rule of
law demands as much) to do nothing to make such undermining casieer.

Bornd Kounds fiadte om 4,

9 Reg v Home Secretary ex parte Pierson (1998] AC 539, 587. 7 )
= 1':18; arguments of H W R Wade to this effect in The Basis of Legal Sovercigznty” 1195
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“Kaitiakitanga”™ means the exercise of guardianship hy the fangata wheoua of an
areain accordance withiikanga Maori in relation to naturat and phesical resoueres;
and indudes the ethic ot stewardship.

W M Karaitiana has offered this explanation of the new definition¢

In tis context kaitiakitaka refees to the act of applying the cclostial and termestrial
curricula 60 guard the mawri (lifeforce) of the resource and the weirua {ordained
spinit) of the relationship of the people wiih [the] sesource as a creation from Gaod.

By and large, the “other matters” have been mlatively innocuous. seldom
exercising strong influence on the overall evaluations of decision-makers. But
they can assume greater significance where section 5 and 6 points are not raised
The only one of the matters without an environmental flavour is section 7(b}) -
“the efficient use and development of natural and physical resources”. But the
effect of this provision is equivocal. The Environment Court considered section
7(b} in Baker Boys Ltd v Christchurch Cify Council ® a case concerning an
application for consent o a supermarket, saying:?”

Perhaps a weak evidential presumption is raised by section 7{b} that market torces
should be left to work, and that strengthens if saction 5(Z)(a) and (b), and section
Hanatbers are not anissue. ... Of course if there issucha presumption it is rebuttable

The case does, though, illustrate a point made extra-judiciaily by his Hon Judge
JR Jackson™ — ... everything under the RMA has transaction costs: lawyers
and planners fees being the most obvious, but they are by no means the only
ones”,

(@) § 8 — Ireaty Principles
This section enjoins functionaries to “take into account the principles of the

Treaty of Waitangi (Te Tiriti 0 Waitangi)”. This short provision has been the source

of great difficulty and contusion, and much litigation.” The phrase “principles

of the Treaty” almost excites reverence, a worshipful attitude. And vet as
in RMA s 2. The terms “tangats whenua” and “tikanga Maon”, falling within the
definition, are separately defined in RMA, s 2.

% “Core Valves and Water Resources™ [1999] NZLJ 337, 340: the author employs the
South Island Maor spelling of “kaitiakitanga”. See also Hayes, "Defining Kartahitanga
and the Resowrce Management Act 19917 (1998) § Auck U | Rev 893,

* Marlborough Ridge Ltd v Marlborough District Counc! [1998] NZRMA 73, 85.

#  (1998) 4 ELRNZ 297.

# Ibid, 319. The decision was appealed to the High Court — Foodstuffs (South Isfand} Lid
v Christchurch City Council (1999) 5 ELRNZ, 308 — but s 7(b) was nut discussed.

®  "Metamorphosss”, paper for the New Zealand Planning Institute Caonference (20 March
1998} 5. footnote omitted. His Honour chaired the Environment Court in the
Mariborough Ritge (supra n 67) and Baker Boys {supran 68} decisions.

7 The text of 5 8 will be found in the Appendix. The Ministry for the Environment
oublished its Working Paoer 3. Cass [ aw ae Consultabon in Tine 1995 (24 nd Ry Tane

Tar Resazrce Managraient Act 1997 - Well Meaqt buf Hardly Dot H=a

- I M. wWitiams Sent lect. 1o law, Uaiv. of OF ag 9

solemnly enactex] in section 8 the phrase, while having an meffuble. quaijr;;, =
empty. As the Rt Hon Mike Moore, Labour member and sometime Prim ¢
Minister, observed in his valedictory statement (o Parltament?

This Parliament has passed legistation . . without really hl(}w‘l'ullg what it meams.
§ am Aot quite sure what “taking inte regard the sping of the T reaty of Waitangi
pmans, but fet us do it anyway  We are painting by numbers. We have no cjear
picture and vision of where we are going, Therefors we are surrendering the
rights and prerogative of Parliament. Because we do nu_l kiow what it means, wve
expect a cow t of some commission to determine what it means.

The phrase “principles of the Treaty” is evocative, and yet -the process of
ascerfaining Treaty principles has required invention and creation rathex tha n
the discovery of precepts Brat had been ascertained but had beoomg lost. Theme
Privy Council has said that . . . the ‘principles’ are the underlying f‘i:sxtual
abligations and respansibilities which the Treaty places on the parties”.” A=s
Mr Moure indicates, it is the courts that have filled the vacuum created by
Parliament. It has been said that —"

In ailterpting tocmate a body of concepts and doctrin_es toingerpret {the] mas-?on
[“principles of the Treaty ] the Courts are . My casrying outa kind of constitutiomal
interpretation.

Prof | F Burrows remarks that . .. provisions [such as section 8], imposinmg
positive duties to have regard to and comply with the principles of the Hreat"y,
require the Courts to give meaning and content to those pm’tClp}.eS: In othesr
words the Courts have in a sense to interpret the Treaty”.” The Parliamentar—y
populism of section 8 and kindred provisions marks a breach of the fundarnent=l
understanding of our democratic society — that the peaple elect representativess
to Parhiament to make laws and allow the formation of a government that wimil
appoint judges who administer the Jaws.

The doubts inherent in having the courts announce the content of Treasy
principies are reinforced by their constant-blossorming quality. The Envirommesnt

1999 it had published a second edition Case Laze on Corsuitation {RMA Working; Pape=r,
28 pp). Having devoted some 20 pages to lingation an whether s 8 unposes a-d:_ry =0f
consultation {sometimes thought to be a Treaty principle) Beverley rumrk_ed: - Theus
far lack of express provision has been a catalyst for the xssueof consultatiors in &=he
resource consent procexlure. The abserve of a dear diretive has atlowed ﬂ\i mrulrts
room to explore the application of section 8 in a specific context of the RMA™™ “TEhe
Incorporation of the Principles of the Treaty of Waitangi into the Resource M;nagememt
Act 1991 - Section 8 and the Tasue of Consultabien” (1997) 1 NZJEL 125, 146. See z]::sc}
Bevertey, “The Mechanisms for the Protection of Maori [nterests Under Part ! [ of tBhe
Resource Management Act 19917 (1998) 2 NZJEL 121

T {1909) 579 NZPD 18734, quated (1999) 22 TCL 36 3.

T New Zeatand Maori Council v Atforney-General {1994] 1 NZLR 513,517,

“ Hoast et al, Maary Land Low (1939) 278.

T Siatute Law in New Zealand {Ind ed, 1993} 303; sce also Harris, supra n 41, 265 Fosm a
fucther discussion of Treaty principles see Round, Trufk or Treaty? (1998) 122 et seq
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Court remarked on this § tare i
eature in Mason-Rice :
C(JI-‘J’JG’J‘ Sa,’,mgm > in Masan R!Rbtmmgh ¥ Mdam‘thJ Drsfnd

To thi Ny
two‘ Vi:;:‘:i’mhifdw (_:omghmt:m that commentaiors have now identified
ifbormed) wiew :; mor — the “traditional view” and the TR ‘

by S T) - o exemplify the Jatter view the authors dite evidence o or
W S J}WQ‘Rpgan‘ Wfk)ﬁpokegf_ T evidence given

- the dynamic and evolvin,
tedy and g character of traditional Maor | i
;;jl:;a:llsq; ‘t:zc d J\::;mc adaptation which is the partecalar g!:u‘:s l;?Mam[xrfu]f =
. :i;ld ial _ﬁmlues, - . . [Wle should follow the historical precept of‘mm
i {::;mlt our v:ﬂ.ues to floarish in accordance with the (:hp as'ng:'mr
onment and the expansion of human knowledge and capacity. i

A potentiai :
conp:n c::‘l:?: b:;;lgmlh and de\"el'opmﬁﬂ i5 an asset to any culture and an
St _Shﬁse:fuon 8 oncupies a central place in a complex and imer}f
msp‘mbﬂi:gq ] ;m s}cﬁhe'me. anv are the “underdying mutual objectives and
- t{ﬂ c; which the Privy Coundil spoke® to be revealed wﬂh the
= ;ug . g_ a;.- for all coaununities it the values on which the principles
law,basedhn mmhm_ 01: ipenc says, d:vna_mi.: and evolving”? Section 8 yields not
e ] thi.;asum for ongoing dispute and litigation. All c(!m:nt;x\’iﬁ

, es

3 Central Government Omissions

w:i :;la:llwa‘;s co_mmnplatetd that the RMA would supply a framew ork within
govemm:;i Weialled d}:rovt;icns would be developed.® Central am-;vllocaj
cre each to develop the detail. At the initiati
; : . inttiati
(g::emm'est: :‘EIA“ allows the deﬂv.elopment of national environm t::;]?;ftandaoen:l
ﬂu_pecm of statutory regulation)® and national policy statements ® and ;:

* (1%974ELRNZ 31, 47 ri-'_-”ﬁ in ]
- &7, citing Cooke P in New Zealand . J
- {}r%?i 1 NMZLR 641, 663 (Environment Court’s t_-mph:sf:;m v
ikanga Maon” is definad i ing “Maori

By in RMA, 52 as meaning “Maori customary values and
*  Gould and -Winterbo i

mﬂ;“ minxg?;’:gt . ttom, “Biood, Sweat, and Fears”™ [1999] NZLJ 342 343
Runanganiui () 'Iirmn:.ﬁ W;:‘:u‘zﬁ Te Hpt:ok::j g{ ;ﬂ;:;ie Smis C"'“'“:n i
S ik poke O Te A Maoui Inc v Wellington Reei
e nke:.-,yg. ion W48/98, noted (1999) 3 BRMB 10. e
¥ See the Explanatory 3 Resmn
o {l; mﬁj Note to the 1roe Management Bil, ii.
# RMA, ss 45-55.

The Resvurce dManaganent At 1991 - Well AMeant but Hordiy Dons L —

mandates the areation of a New Zealand coastal policy statement™ Janet BMcCLear =
said in 1992, “¥f central government is to delegate these broad povevemrs { o—S&
management] it should fake responsibility for generating relevant infor—matiosn
That should be a priority for regulations and national policy statements™ *= W he—re==
have been numerous calls for national standards and policy statement=s, = b=i=g
Govermnment has chosen tu ignore or reject them. Rather than create leglisBatiere=
standards, Government’s policy has been to develop guidelines on some t=opsics "

Central governument has seriously hampered the work of others attempoti=ng —tco=
implement the legislation. Susan Rhodes, an experienced legal practitivmne_, h=a==

remarked:* <

The lack of central govesnment «irection on significant envirorwnental issues= is - a
tremendous frustration to applicants [for resserce consent} and submutter=, =s
well as to lecal avthorities, who have to litigale standards on indivicciu=at

applications on a local basis.

The inaction of cendral government has made implementation of thhe  19:=21
legriskation the mare fraught and its results the more uncectain. The Goverrsurment—"s—
course may in part be explicable by the procedural requiremerds attend  ingg the—
development of standards and policy statements. But Government h=as  lormg—
known of this problem,* and has ordy recently begun steps that may oveercon=e—
it.® Meantime a significant vacuum remains.

4 Local Government Functions and Plans
Loxcal authorities are prime agents in implementing the legislation, alosmg - witch
central governument and the Environment Court. And yet, “The RMA deoe=s ncot

™ RMA, 55 56-58. A statement was promulgated on 5 May 1994,

®  Supran3,552-353

% See eg OECT), Environmental Performance Reviews, New Zeatand (1996) 110; Sore—rer—vill=e,

“The Resource Management Act 1991 — an Introductory Overview” in BRes=ourexr

Management (1991-) 13 The Hon Simon Upton, Minister for the Environmeat,

that the legistative review yielding the Amendment Bill introduced on 13 Jezly 19559

had generated 18 submissions calling for naticual policy statements on varioums t—opicss

— “National Direction or National Interference”, address to Resource Mana=ge=mer—i

Law Assaciation (1 Gctober 1999) 2.

See eg Air Quality — Compliance Moniforing and Emission Testing of Dischargeas 8o A_ir—

{Ministry for the Environment, 1998), Water Control Guidelines Nos 1 and 2 (19982, 1991}

and the Minister’s address, supra n 86 [t was announced on X Jauary 195=9 shat a

national policy statement en biodiversity would be developed to explain s e&6(—) h—e—

Minister acknonwledged that “ . . . Central government has provided virtimal“ly semo—

guidance about how the objective of section & is to be advanced . " — Creizmrol—iet =5—

(26 January 1999} 1

% “Proposals for Amendments to the Resource Management Act — An Appl_icamnt's=/
Submitter s Concerns” in Resounce Management Act Amendments: the more it change=s._
the maore it stays the same? (Auckland District Law Society, 27 April 1999) 31.

#  The then Minister for the Environment, the Hon Rub Storey, described the mnatition—aiz
policy statement mechanism as “ . . . too cumbersome, costly and slow .. .%——
Erwironment Update (Mindstry for the Environment, Aprit 1993).

W Goe the 1999 Resource Management Amendment Ball, cls 17-21.



