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independent scrutiny.

The Human Rights Committee has also a further role. It hears cases under the
Optional Protocol, a separate treaty by which consenting states may permit
complaints to be brought by individuals within their jurisdiction. Domestic
remedies must first have been exhausted of course, but the international
avenue remains most significant. While the findings of the Committee are not
strictly enforceable, yet they wield an enormous moral pressure. For so long
as a recommendatory body exhibits competence and skill and its deliberations
attract world respect, only the imprudent would under-estimate its power of
recommendation.

The Eliminatuion of Racism

I turn now to the United NationsOs efforts to combat racism and racial
discrimination.

Since its inception, in its Charter and subsequent covenants and
resolutions, the United Nations has affirmed principles of equality and
non-discrimination. In both the Covenants earlier referred to,
discrimination based on race is expressly prohibited. Following an earlier
Declaration, the International Convention on the Elimination of All Forms of
Racial Discrimination was adopted by the General Assembly in December 1965.
This one was sponsored primarily by third world countries. It gained
whole-hearted support and enjoyed swift progress.

Over three-quarters of the United Nations membership is now a party to it,
including several of the states represented here today.

Central to the Convention is the opinion that any doctrine of discrimination
and racial superiority is totally wrong; and Odiscriminationd is cast widely
to mean Oany distinction, exclusion, restriction or preference based on
race, colour, descent or national or ethnic origin which has the purpose or
effect of nullifying or impairing the recognition, enjoyment or exercise, on
an equal footing, of human rights and fundamental freedoms?d

Those words have been most carefully chosen. Sometimes equality means
treating people the same, despite the differences, and sometimes it means
treating them as equals by accommodating their differences. Formerly, we
thought equality meant nothing but sameness, and that treating persons as
equals meant treating everyone the same. We now know that to treat everyone
the same may offend the notion of equality. Ignoring differences and
refusing to accommodate them, may represent a denial of equal equality of
opportunity for example we may have to do different things for different
people.

For Maori in New Zealand for example, equality has required the recognition
of special needs and preferences, a greater say in the design of programmes
established for Maori benefit, meaningful support systems, and the delivery
of services through Maori institutions.

I pay tribute to the Convention drafters, that such nuances more apparent to
us now, appear to have been within their contemplation then.

The Convention requires state action, not mere passivity. Those who promote
racism must be brought to heel, and states are called upon to condemn racial
segregation and apartheid.

Once more there is a supervisory body, the Committee on the Elimination of
Racial Discrimination (CERD), which functions like the Human Rights
Committee, and like it, has 18 independent members. It also audits state
reports and appraises individual complaints.

The Convention has proved an effective weapon in the struggle against
racism, and a useful tool in the promotion of worldwide understanding. We
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are e3pecially aware of the high profile waG Ymkvss Naviers bas taken on

South African apartheid, though it yet remains an enduring challenge,
despite the hopeful signais of recent times.

The Future

It would be presumptuous of me to predict the future in the presence of such
a distinguished analyst as Dr Quisumbing, but I do wish to comment on two
possible developments of special interest to me, as a Maori and as a lawyer.

In New Zealand, Maori interest focuses on the draft Declaration on the
Rights of Indigenous Peoples. Of course Maori have the benefit of the
International Covenants referred to, but their past experience demonstrates
the value of guidelines specific to their aboriginal circumstances.

For other Universal Declaration on the Rights of Indigenous Peoples will be
of little moment. I would not impose on them. Suffice it to say the position
is otherwise for their kindred Maori of New Zealand, who are a minority in
their homeland. They seek, in significant measure, recognition as a people
whose aboriginal rights spring from their prior occupation of the soil, not
recognition as another culture group. In Polynesian terms, they proclaim the
mana of their own tangata whenua status. They seek also, I venture to
presume, dual status, as a people in their own right, and as citizens within
and contributors to, a wider state ethos.

The draft Universal Declaration on the Rights of Indigenous Peoples has been
emerging now over the last several years. It is being drafted in
consultation with indigenous representatives throughout the world, by a
United Nations Working Group in Geneva. The draft proposes minimum
standards. They include:

4 the right to exist as distinct peoples and to preserve and
develop ethic and cultural characteristics;

4 rights related to religious traditions, languages and
educational access;

4 land rights and the right to have indigenous land-tenure systems
recognised;

4 the right to maintain and develop traditional economic
structures and ways of life;

4 the right to autonomy in internal management;

4 the right to special state measures for improved social and
economic conditions; and

4 the right to call on the state to honour treaties and agreements
concluded with them.

This is not a forum for advocacy, yet if I may be excused one aside, I think
New Zealand has made much progress in achieving these objectives in the last
decade, even without promulgation of an indigenous covenant.

There is another propitious development to which I would refer. In New
Zealand we have been well served by the English common law and the
principles adduced buy English common lawyers over the centuries. I would
not want however, that my adherence to those principles should be seen as
denying the tenets of my Maori common law. Those too are cherished. Yet both
have flaws and some difficulties in keeping pace with the modern world.
significant therefore, I consider, is the prospective development of an
international common law, as increasingly the New Zealand Courts, and
certainly the Waitangi Tribunal, turn to human rights norms in the
interpretation and application of material and the performance of their
functions.
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The development of an international common law in England, was presaged by
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application of an international human rights law was given at a colloguium
of senior Commonwealth judges in 1988, in the form of the :Bangalore
Principlesd. More recently, the matter was taken up in New Zealand by the
President of the New Zealand Court of Appeal in delivering the opening paper
to the 9th Commonwealth Law Conference in 1990. One appreciates the
constraints on judges to implement the domestic law, but it is obvious they
can no longer shut their eyes to the widely accepted international
declarations and treaties. New change is moving in as surely as the tide.
This movement, I conjecture, will provide the single greatest impact on
domestic legal systems in our time.

But enough of the crystal ball. The United Nations, and the international
standards it has defined, and is still defining, will continue to have a
vital role in the creation of a universal culture of human rights. We in the
South Pacific must participate in the United Nations efforts to this end by
maintaining its human rights instruments and by contributing to their
commitment to our own people, as well to the principles of justice, human
dignity and personal freedom endemic to all societies.

file:///Macintosh%20HD/
Desktop%20Folder/



®eday. 31 Auguel 1000 CONFE=FEENCE : ORD.EXE:

CONFERENCE: South Pacific Human Rights Seminar
AT: Rarotonga, Cook Islands
ON: 21 November 1990

CIVIL RIGHTS AND DISCRIMINATION
E Taihakurei Durie
I have been asked to address
? The International Covenant on Civil and Political Rights
And
? The Convention on the Elimination of Racial Discrimination

I am first by custom bound to acknowledge this land, which is important to me as a Maori, and to convey my respects to the people of this
place and to their leaders. In doing so, I will briefly mention, by way of introduction,

A Pacific Perspective on Human Rights
Whakarongo te taringa ki te hau raki e pupuhi nei, I takca mai I Hawaiki nui...
Listen to the north wind blowing from the great Hawaiki?

Like many others of similar kind, this saying reminds the New Zealand Maori of their descent from the ancient voyagers who peopled the
pacific some 3,500 years ago, spreading across as many miles of ocean until in the last millennium, Aotearoa (New Zealand) was settled
too.

My own tribe, Ngati Raukawa, speaks more specifically of our origins
E kore au e ngaro; he kakano I ruia mai I Rangiatea.
I will never be lost; I am the seed sown from Rangiatea.

The Maori penchant for history and genealogy has fashioned a strong sense of identity and destiny as a people. We recount the voyages as
though they were yesteryear, recalling to mind that the winds that took the Maori to Aotearoa made that country part of the Polynesian
homeland. Polynesia, or “many islands” belies the Maori customary view that conceptualises the islands as one home, Hawaiki, and the
people as belonging to one family, the family of Hawaiki — or Hawaii, Savaii or Havaiki, as it is variously called.

Thus have Maori developed a sense of place and belonging, encapsulated in our description of ourselves as the tangata whenua, the people
of the land. I am not surprised to find that Maori have no monopoly on that opinion. Only the dialects changes. Whenua is vanua in
Vanuatu, while tangata is kanaka, for the Kanaks of New Caledonia. This feel for an historical belonging to the land of one’s birth, is
emplasised in the metaphorical manner of our speaking. For Maori, whenua, or land, means also after-birth, or that which one is born out
of.

So it is I pay my respects to this place and to these people, to those who stand at the beginning of my life.

So too I am reminded that the families of Hawaiki, as Maori would call them, or of the South Pacific as they are more generally known,
share a similar heritage and many common concepts. Most especially we bring to the family of peoples that comprise human-kind, the
experience of the group ethic that so few in the West comprehend, let alone enjoy.

Whether it be in land, commerce, or family law, we are inheritors of a distinctive world view in which the rights of the individual are
conditioned by respect for our kin, a respect imposing obligations of a social kind, so that our performance determines our individual
status.

This is something much more than the individual right to collectivise as one wishes. Those who think that way, usually have not lived the
life-style endemic to Pacific peoples.

And those who see an individual-right / group-right conflict, generally miss the point. The Pacific way establishes, rather, how one
embellishes the other. Even in this nuclear age, we have the potential to reinforce the value of family and kin connections in world
norm-setting.
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I await with great interest, then, the suggestions to this seminar for a draft Pacific charter of human rights.

International Covenant om Civil & Political Rights

Dr Quisumbing brings to this seminar the inspiring record of the United Nations’s achievements in the human rights field over the last 45
years. There is now an impressive code of human rights standards, valid for all states, and to which all states are expected to adhere. That
code, comprised of more than fifty intemational instruments, covers the range of human endeavour - civil, political, economic, social and
cultural. Yet four instruments stand out, collectively comprising an International Bill of Human Rights — the Universal Declaration of
Human Rights, the International Covenant on Economic, Social and Cultural Rights, the International Covenant on Civil and Political
Rights and the associated Optional Protocol. From these four instruments a whole body of intemational human rights law has evolved. In
the words of U Thant, the first Secretary-General of the United Nations, they have provided a “Magna Charta for Man Kind”. I thought it
rather gracious of him to so elevate the Magna Charta.

Dr Quisumbing has already described the Universal Declaration of Human Rights and the International Covenant of Economic, Social and
Cultural Rights. I will now consider the twin International Covenant on Civil and Political Rights.

Both Covenants were adopted by the same General Assembly resolution of 16 December 1966. It was an historical feat, that after some 17
years debate, the resolution was unanimous; and politically significant too, for that unanimity gives the Covenants much greater force.

Many of the provisions have since been incorporated into customary international law, and thus binding even on states that have not
formally ratified them. '

The unanimous resolution is also a tribute to the care and sensitivity of the drafters in taking into account the major concerns of the
developing world. Thus the right to self-determination, not mentioned in the Universal Declaration, is explicitly provided for in both
Covenants, along with the associated right of all peoples freely to dispose of their natural wealth and resources, and not to be deprived of
their own means of subsistence.

In the preamble of both Covenants, and subsequent United Nations resolutions, the “interdependence and indivisibility” of the two sets of
rights in the respective Covenants is explicitly recognised. However, as Dr Quisumbing has made clear, they are also distinct.

Economic, social and cultural rights contain the necessary ingredients for the survival and well-being of the individual and one’s group,
that which is necessary for body and soul. At the heart of the International Covenant on Civil and Political Rights however, is the notion
that the individual will not be unduly imposed upon by the State. It is 2 view of human rights that owes much to westem history, a story
associated with famous milestones like Magna Charta, the United Kingdom Bill of Rights and Habeas Corpus Acts, the American
Declaration of Independence and the French Declaration of the Rights of Man. We in Polynesia were spared the crises that spawned those
monumental declarations, but it must not be imagined we did not reach similar conclusions. Despite the common westem view of Maori for
example, as bound by tribes under hereditary chiefly control, I know of few other people of such republican persuasion, where the seat of
real authority vests in the individual and the kin groups at the village level.

The modern state however, imposes uncustomary circumstances on us, and Maori know well enough, from their own colonisation
experience, the need for constraints on state power by assuring to the citizen recourse to fundamental and agreed principles.

To that end, Maori placed much score on our national founding document, the Treaty of Waitangi. Time was to prove however, the fragility
of that Treaty without entrenched constitutional support or external sanctions.

Other countries have adopted domestic controls — constitutions, Bills of Rights, Charters of Rights, and Freedoms. That New Zealand has
not done so in any comparable way, underlines the significance of the world order for New Zealanders, and of the New Zealand

Government’s recent ratification of the Optional Protocol.

The other main difference between the two Covenants concerns their nature and scope. Civil rights may be readily accommodated in state
legislative or administrative action. One can provide immediately for a right to trial for example. Social rights however, must be worked to
progressively. The right to food and housing for all is a goal, and only the plans for getting there can be prescribed. Accordingly, the
obligation on ratifying states in this case is to do all that is reasonably practicable, and much value judgement is involved in monitoring

the state’s performance.
The Covenant on Civil and Political Rights recognises the right of every person:
- to life,
- to protection from torture, or cruel, inhumane or degrading treatment or punishment;
- to freedom from slavery and forced labour;
- to liberty and security of person and to protection from arbitrary unrest or detention;

- to humane and dignified treatment when lawfully detained,
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- to protection from imprisonment for inability to fulfil a contract;

- to liberty of movement including the right to emigrate and to return to one’s own country;
- to protection, as an alien, from arbitrary expulsion;

- to a fair and public trial, presumption of innocence and procedural guarantees;

- to immunity from retroactive sentences;

- to be recognised as a person before the law;

- to protection of privacy, family, home, correspondence, honour and reputation;

- to freedom of thought, conscience and religion;

- to freedom of opinion and expression and to seek, receive and impart information;

- to peaceful assembly;

- to freedom of association and to form and join trade unions;

- to marriage, and equality within a marriage, to found a family and enjoy protection of the family;
- to take part in public affairs, to vote and to have access to public office;

- to equality before the law and to the equal protection of the law.

The Covenant further provides, as I have noted earlier, for the right of peoples to self-determination and to dispose of their natural wealth
and resources.

It provides further
. for the rights of the child to protection by its family, society and the state, a name and to a nationality;
- for the rights of ethnic, religious or linguistic minorities to their own culture, religion and language;
and it
. prohibits war, propaganda and the advocacy of racial or religious hatred.
The rights are then to be applied on the basis of equality and non-discrimination, with effective judicial remedies for any breach.

It must of course be noted that no such rights and freedoms can be absolute. There are no prefect answers no matter how much we may need
them. The rights are, however, limited only by those things necessary for national security, public order, public health or morals, or to
protect the rights and freedoms of others. You may appreciate at once that in our exposition of human rights we must have more regard to
ostensible purpose than obtuse arrangements of law, and that human rights norms, like many eastern transactions, must be founded more
on a philosophy of good faith than undue legalism.

I now turn to the mechanisms in the International Covenant that are meant to ensure that states toe the line.
Monitoring

The ICCPR, like its twin Covenant, provides for a system of international review. States must submit reports each five years detailing the
steps taken to ensure compliance with the Covenant in state law and practice; and the ICCPR has a supervisory body ~ the Human Rights
Committee — to make appraisals. The Committee comprises 18 independent experts, not all of legal background, elected by the
covenanting states to serve in a personal capacity, freed of political influence or control.

In practice, I understand, the reporting system has worked well establishing a constructive dialogue between individual states and the
Committee. The reports are publicly examined before the state’s representatives, the procedure is more cooperative than adversarial, and
hostile cross-examination and condemnations give way to discussions identifying shortcomings and suggesting improvements.
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Thus are states encouraged, or goaded, to maintain human rights objectives in framing new policy knowing that such policy will eventually

fall to independent scrutiny.

The Human Rights Committee has also a further role. It hears cases under the Optional Protocol, a separate treaty by which consenting
states may permit complaints to be brought by individuals within their jurisdiction. Domestic remedies must first have been exhausted of
course, but the international avenue remains most significant. While the findings of the Committee are not strictly enforceable, yet they
wield an enormous moral pressure. For so long as a recommendatory body exhibits competence and skill and its deliberations attract world
respect, only the imprudent would under-estimate its power of recommendation.

The Eliminatuion of Racism
I turn now to the United Nations’s cfforts to combat racism and racial discrimination.

Since its inception, in its Charter and subsequent covenants and resolutions, the United Nations has affirmed principles of equality and
non-discrimination. In both the Covenants earlier referred to, discrimination based on race is expressly prohibited. Following an earlier
Declaration, the International Convention on the Elimination of All Forms of Racial Discrimination was adopted by the General Assembly
in December 1965. This one was sponsored primarily by third world countries. It gained whole-hearted support and enjoyed swift progress.

Over three-quarters of the United Nations membership is now a party to it, including several of the states represented here today.

Central to the Convention is the opinion that any doctrine of discrimination and racial superiority is totally wrong; and “discrimination”
is cast widely to mean “any distinction, exclusion, restriction or preference based on race, colour, descent or national or ethnic origin
which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and
fundamental freedoms?”

Those words have been most carefully chosen. Sometimes equality means treating people the same, despite the differences, and sometimes
it means treating them as equals by accommodating their differences. Formerly, we thought equality meant nothing but sameness, and that
treating persons as equals meant treating everyone the same. We now know that to treat everyone the same may offend the notion of
equality. Ignoring differences and refusing to accommodate them, may represent a denial of equal equality of opportunity for example we
may have to do different things for different people.

For Maori in New Zealand for example, equality has required the recognition of special needs and preferences, a greater say in the design of
programmes established for Maori benefit, meaningful support systems, and the delivery of services through Maori institutions.

I pay tribute to the Convention drafters, that such nuances more apparent to us now, appear to have been within their contemplation then.

The Convention requires state action, not mere passivity. Those who promote racism must be brought to heel, and states are called upon to
condemn racial segregation and apartheid.

Once more there is a supervisory body, the Committee on the Elimination of Racial Discrimination (CERD), which functions like the
Human Rights Committee, and like it, has 18 independent members. It also audits state reports and appraises individual complaints.

The Convention has proved an effective weapon in the struggle against racism, and a useful tool in the promotion of worldwide
understanding. We are especially aware of the high profile the United Nations has taken on South African apartheid, though it yet remains
an enduring challenge, despite the hopeful signals of recent times.

The Future

It would be presumptuous of me to predict the future in the presence of such a distinguished analyst as Dr Quisumbing, but I do wish to
comment on two possible developments of special interest to me, as a Maori and as a lawyer.

In New Zealand, Maori interest focuses on the draft Declaration on the Rights of Indigenous Peoples. Of course Maori have the benefit of
the International Covenants referred to, but their past experience demonstrates the value of guidelines specific to their aboriginal
circumstances.

For other Universal Declaration on the Rights of Indigenous Peoples will be of little moment. I would not impose on them. Suffice it to say
the position is otherwise for their kindred Maori of New Zealand, who are a minority in their homeland. They seek, in significant measure,
recognition as a people whose aboriginal rights spring from their prior occupation of the soil, not recognition as another culture group. In
Polynesian terms, they proclaim the mana of their own tangata whenua status. They seek also, I venture to presume, dual status, as a people
in their own right, and as citizens within and contributors to, a wider state ethos.

The draft Universal Declaration on the Rights of Indigenous Peoples has been emerging now over the last several years. It is being drafted
in consultation with indigenous representatives throughout the world, by a United Nations Working Group in Geneva. The draft proposes
minimum standards. They include:
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- the right to cxist as distinct peoples and to preserve and develop ethic and cultural characteristics;

- rights related to religious traditions, languages and educational access;

- land rights and the right to have indigenous land-tenure systems recognised;

- the right to maintain and develop traditional economic structures and ways of life;

- the right to autonomy in internal management;

- the right to special state measures for improved social and economic conditions; and
- the right to call on the state to honour treaties and agreements concluded with them.

This is not a forum for advocacy, yet if I may be excused one aside, I think New Zealand has made much progress in achieving these
objectives in the last decade, even without promulgation of an indigenous covenant.

There is another propitious development to which I would refer. In New Zealand we have been well served by the English common law and
the principles adduced buy English common lawyers over the centuries. I would not want however, that my adherence to those principles
should be seen as denying the tenets of my Maori common law. Those too are cherished. Yet both have flaws and some difficulties in
keeping pace with the modern world. Significant therefore, I consider, is the prospective development of an international common law, as
increasingly the New Zealand Courts, and certainly the Waitangi Tribunal, turn to human rights norms in the interpretation and application
of material and the performance of their functions.

The development of an intemational common law in England, was presaged by the Master of the Rolls in 1987. Further powerful support
for the domestic application of an intemational human rights law was given at a colloquium of senior Commonwealth judges in 1988, in
the form of the :Bangalore Principles”. More recently, the matter was taken up in New Zealand by the President of the New Zealand Court of
Appeal in delivering the opening paper to the 9th Commonwealth Law Conference in 1990. One appreciates the constraints on judges to
implement the domestic law, but it is obvious they can no longer shut their eyes to the widely accepted international declarations and
treatics. New change is moving in as surely as the tide. This movement, I conjecture, will provide the single greatest impact on domestic

legal systems in our time.

But enough of the crystal ball. The United Nations, and the international standards it has defined, and is still defining, will continue to have
a vital role in the creation of a universal culture of human rights. We in the South Pacific must participate in the United Nations efforts to
this end by maintaining its human rights instruments and by contributing to their commitment to our own people, as well to the principles

of justice, human dignity and personal freedom endemic to all societies.
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Commonwealth Law Conference, Auckland 1990

Session on Indigenous People and the Law, 18 April 1990
Opening section on Sources of Indigenous Rights

Paper No. 1
TREATIES AND THE COMMON LAW AS SOURCE OF INDIGENOUS RIGHTS

E Taihakurei Duriel
Historical Background

It seems the first paper in a session like this, with indigenous lawyers
here from many places, should provide an introduction to the local
circumstance; and although it is quite severable from the main paper that
follows.

Aotearoa, or New Zealand as it is also now known, traces its beginning as a
modern national state to a proclamation of sovereignty in 1840 based on the
Treaty of Waitangi, a treaty between Britain and the Maori tribes. It was a
brief and bilingual treaty in which Maori ceded settlement rights to the
Crown with a right of national governance, while the Crown guaranteed to the
tribes, their traditional authority, those properties they wished to retain,
and full citizenship rights for tribal members. For the British it was a
treaty of cession, there being no argument then about the tribesd capability
to effect one, for although Britain had had some doubts, it had formally
acknowledged the sovereign rights and capabilities of Maori since 1835. For
Maori it may have been more an Oallianced, or a Opartnershipd as it is often
now described, for in accepting the authority of the Crown, they did not
envisage any diminution of their own.

A brief account only will be given of the history that followed, the more-so
since the story is in a sense already known to most indigenous people; the
action may differ in detail but the plot is substantially the same. In
addition, Jane Kelsey may wish to refer further to the background, in her
paper on the Treaty in the political process.

while Britain seemed genuinely concerned that the Treaty should be upheld,
it was in fact put down, and due mainly to the large influx of British
settlers whose purpose in coming here had nothing to do with maintaining the
promises of the Crown. It was to the Treaty that Maori turned when land-loss
and war threatened their physical well-being and when amalgamation policies
followed to challenge the survival of their culture and institutions. The
Treaty however, was not provided for in law. The courts held it did not form
part of the domestic law unless Parliament provided for it, which Parliament
was not minded to do; and common law rules of aboriginal rights were not
recognised either, at least not before 1986.

Maori protest about land and fishing losses, the destruction of their tribal
ways, the failure to provide for their culture and the status of the Treaty
was continued without barely a pause, and before every forum until, in the
head days of the 1960s, the protest was taken to the streets.

By that time, Maori were some 12% of the population, the race origin of the
remainder being overwhelmingly British. Less than 10% of the land was Maori
owned, much of it on poorer country and none of it held in the tribal
ownership customarily preferred. The spread of Maori land was uneven too SO
that some tribes were landless. Through land-loss, most Maori (over 75%) had
moved to towns and cities where new social problems had emerged. The Maori
performance in terms of education, health, employment and law observance was

well below par.

Maori have never had reservations but have maintained their traditional
marae, or tribal assembly places. As distances in New Zealand are not great,
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tribal members continue to meet frequently upon them and to identify with a

tribal or home base. The Maori language and culture have therefore survived
much Letter than the 1an<i the vic{sslltuaes OE {:he l’liS{:OI‘:ILC process.

Current Circumstance
(a) The Waitangi Tribunal

The Waitangi Tribunal was established in response to the rising
agitation, in 1975 (though it did very little until 1982). Its
task was to hear Maori complaints about current policies and
practices of the Crown, to measure them against the principles of
the Treaty and to recommend any changes.

The claims ranged from language concerns to sewerage schemes,
covering diverse state policies in town planning, environmental
management, resource use, public works, education, language
promotion and fisheries control. They were generally upheld. In
making recommendations the Tribunal was to propose a bicultural
approach to lawmaking and administration and in the formation and
delivery of public policy and services.

In the peculiar New Zealand milieu, and though Maori are a
minority, the bicultural approach received some acclaim. The
Tribunalds recommendations resulted in the re-writing of many
Acts, the restructuring of government departments and departmental
auditing of proposed legislation for consistency with Treaty
principles. Some concern with the Tribunalls limited power to
merely recommend, needs now to be weighed with the substantial
changes that have since been effected.

The Tribunalls membership was expanded, in 1985 and 1988, and is
now 16 with the Chief Judge of the Maori Land Court as chairman
and with seven Maori Land Court judges able to deputise as
presiding officers. The Tribunal now sits in divisions.

The constitution is uniquely bicultural the Tribunal being
comprised of both Maori and Pakeha personnel, demonstrating in the
words of its empowering statute Othe partnership between the two
parties to the Treaty® (Treaty of Waitangi Act 1975, s4(23)(a)).
Few Treaties (if any) between native and settler groups fall to be
interpreted by a body representative of both sides and so the
constitution of the Tribunal itself reflects an important
principle. So also, the Tribunalds proceedings are bicultural, the
Tribunal sitting in courtrooms, or on marae as occasion requires.
Marae proceedings are under the conduct of the Tribunalls Maori
elders and follow traditional protocols. There is a special
statutory authority to adopt customary modes of procedure. (ibid
2nd schedule cl 5(9)).

In 1985 the Tribunalds jurisdiction was expanded to consider those
old Maori claims against the Crown that some have likened to the
contents of Pandor(Os box. Three such claims have been concluded,
the Tribunalls recommendations for a scheme of tribal restoration
(as distinct strict compensation) being accepted in two, and an
apportionment of fish quota to Maori resulting from the third.
Seven more claims are now being dealt with by either Tribunal
hearings, mediation under the Tribunal®s direction, or through
independent negotiations. Research is underway on many more. There
are over 100 claims. Sir Kenneth Keith will cover the Waitangi
Tribunal in the paper he is presenting.

(b) The Courts

Spectacular developments within the general courts since 1980,
indicate the reversal of a long established trend. They are in
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five categories, those that interpret Maori legislation in the
context of Maori custom, those that modify established legal

principles when applying them to Maori clrcumstances, those tLaL
incorporate Maori cultural perspectives {(and even the Treaty) when
considering matters of general public interest, those that
re-introduce the common law doctrine of aboriginal title, and
those that interpret and apply the Treaty upon some enabling
statutory authority. Sir Kenneth Keithds paper covers both the
Waitangi Tribunal and the Courts.

(¢) Dispute Resolution

In a drive to settle outstanding Maori claims Government has
promoted as alternative mechanisms, mediation through the Waitangi
Tribunal, and a system of independent negotiations. The first is
new with only one claim currently referred to mediation, the
second still formative and largely untried. Accordingly there will
be much New Zealand interest in the experiences of others in those
and related areas, in the presentations from Thomas Berger, Harry
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