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. Chapman Tripp Sheffield Young V .

Barristers & Solicitors N EW Z E AL AND

MEMORANDUM

TO: Mr W B Johnson, Director, New Zealand Fish and Game Council,
P O Box 13-141, Wellington

FROM: Sir Geoffrey Palmer and W J Attrill, Chapman Tripp Sheffield Young,
Wellington

DATE: 18 July 1994

THE PRINCIPLES OF THE TREATY OF WAITANGI

1% You have sought our opinion (which is set out below) on "the principles of
the Treaty of Waitangi", as those principles have been developed by the Courts in
recent years.

2. In order to understand the content, status and effect of the Treaty
prineciples, it is important to also understand not only the nature of the Treaty of
Waitangi itself, but also the important position it now occupies in New Zealand's
constitution and the role played by each of the branches of Government (and the
Waitangi Tribunal) in moulding, applying and developing the Treaty principles
themselves. We have for this reason prefaced our discussion of the Treaty
principles with a brief examination of these wider legal, and constitutional, issues.

I. INTRODUCTION

3. There is, unfortunately, no definitive statement of "the principles of the
Treaty of Waitangi" or of how those principles should be applied in any particular
case. The principles are (in theory, at least) not identical to the exact words of
the Treaty, although increasingly it is becoming difficult to discern any difference
between the principles and the Treaty text. In the important recent decision of
New Zealand's highest court, the Privy Council, in the broadcasting assets case
(New Zealand Maori Council v Attorney-General, unreported, P.C. 14/93, 13
December 1993), the Privy Council said (at page 5):

"Both the 1975 [Treaty of Waitangi] Act and the [State-Owned
Enterprises] Act refer to the 'principles' of the Treaty. In their Lordships'
opinion the ‘'principles' are the underlying mutual obligations and
responsibilities which the Treaty places on the parties. They reflect the
intent of the Treaty as a whole and include, but are not confined to, the
express terms of the Treaty. (Bearing in mind the period of time which
has elapsed since the date of the Treaty and the very different
circumstances to which it now applies, it is not surprising that the Acts do
not refer to the terms of the Treaty). With the passage of time, the
'principles' which underlie the Treaty have become much more important
that its precise terms."

4. The Treaty itself is a remarkably brief document. It is cast in wide terms
and addresses broad themes. It left much to be worked out in the future. As the
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Waitangi Tribunal commented in its Ngai Tahu Report (1991, Vol. 2, pp 222-223):
"the broad and general nature of [the Treaty's] language indicates it was not
intended as a finite contract but rather as a blueprint for the future."

5. The Treaty was expressed in both English and Maori, and there are
important differences (and contradictions) between the two texts which further
increase the difficulties in interpreting and applying the Treaty. The
overwhelming majority of the Maori chiefs signed the Maori language version of
the Treaty and Maori typically emphasise its provisions when claiming redress
under the Treaty. It is not surprising, therefore, that the principles of the Treaty
which have developed are equally open-textured, difficult to interpret and apply
and are subject to modification and development as new circumstances arise.

6. The development of the Treaty principles involves all of the following key
institutions in our constitutional system:

(a) The Executive Government;

(b) Parliament;

(e) The Waitangi Tribunal; and

(d) The Courts.

7. Obviously these bodies can (and frequently do) differ on just what the

Treaty means, and what Treaty principles are relevant, in any particular case. To
date, the pronouncements of the Waitangi Tribunal and the Courts on the modern
day implications of the Treaty have tended to attract the greatest attention. But
their activities in this area have been made possible only because Parliament has
enacted legislation which specifically refers to the principles of the Treaty.

8. The Executive has also developed its own set of guidelines, notably the
"Prineiples for Crown Action on the Treaty of Waitangi" which were published by
the Department of Justice in 1989. Furthermore, Maori iwi (tribes) and pan-tribal
organisations (such as the New 7ealand Maori Council and the National Maori
Congress) are increasingly dealing with Government directly over Treaty claims
and, in the process, are endeavouring to persuade Government to accept Maori
perceptions of the Treaty principles Maori regard as relevant to any particular
claim.

9. Whose interpretation of the Treaty is the deciding one depends crucially
upon the context in which the Treaty is addressed. In fact, it is fair to say that no
one institution is in complete control of all Treaty issues. In particular, it cannot
be said that the opinions of the Courts are, in all circumstances, binding on the
other branches of government. This flows from the constitutional position of the
Treaty of Waitangi in the New Zealand system of government and from the
complex interplay of the institutions which make up that system.

[I. WHAT IS THE TREATY OF WAITANGI?

10. The Treaty of Waitangi is an international treaty of cession. By the first
Article of the Treaty, the chiefs and sub-tribes of New Zealand ceded their
sovereignty (or "kawanatanga" - "complete government" - by the Maori text) over
the country to the British Crown. Maori also gave the Crown the exclusive right
to purchase tribal land (Article 2).
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11. In return, Maori received "the rights and privileges of British subjects"
(Article 3) and express guarantees from the Crown (in Article 2) that they would
retain the "full exclusive and undisturbed possession" of their "lands and estates
forests fisheries and other properties" for so long as they wished to retain those
resources. In the Maori text of Article 2, the Crown agreed to protect Maori in
the "unqualified exercise of their chieftainship" ("te tino rangatiratanga") over
their lands, villages and all their "treasures" ("taonga"). As has been noted,
contemporary Maori claims to the return of land and other resources typically
emphasise the provisions of the Maori text of Article 2 of the Treaty; particularly
the promise to protect tribal tino rangatiratanga over "taonga" (a flexible concept
whieh has been interpreted to include non-physical assets of Maori, such as the
Maori language). A copy of the English and Maori versions of the Treaty, along
with a translation of the Maori text, is attached to this memorandum for your
reference.

12. Although the Treaty is often regarded today with a degree of cynicism,
that was not the attitude of the British Government in 1840 when the Treaty was
signed. The British had, on a number of occasions prior to that date, expressly
recognised the independent status of New Zealand and regarded Maori consent as
an essential pre-requisite to the assumption of British rule over the country. In
his instructions to Captain Hobson of 14 August 1839, the Secretary of State for
the Colonies, Lord Normanby, advised:

"The Queen, in common with Her Majesty's immediate predecessors,
diselaims for herself and for her subjects every pretension to seize the
islands of New Zealand, or to govern them as part of the dominion of
Great Britain, unless the free and intelligent consent of the natives,
expressed according to their established usages, shall be first obtained.
Believing, however, that their own welfare would, wunder the
ecircumstances | have mentioned, be best promoted by the surrender to
Her Majesty of a right now so precarious, and little more than nominal,
and persuaded that the benefits of British protection, by laws
administered by British Judges, would far more than compensate for the
sacrifice by the natives of a national independence which they are no
longer able to maintain, Her Majesty's Government have resolved to
authorise you to treat with the aborigines of New Zealand for the
recognition of Her Majesty's sovereign authority on the whole, or any part
of those islands, which they may be willing to place under Her Majesty's
dominions.

ALL dealings with the aborigines for their lands must be conducted on the
same principles of sincerity, justice, and good faith as must govern your
transactions with them for the recognition of Her Majesty's sovereignty in
the islands."

13. Although the Treaty clearly anticipated (and, in a real sense, approved of)
the growth of non-Maori settlement in New Zealand, non-Maori settlers as such
did not gain any particular rights under the Treaty nor do the Treaty guarantees of
protection extend to non-Maori. The rights of all New Zealand citizens are, in
effect, determined by the extent of the Crown's (now Parliament's) Article 1
sovereignty/kawanatanga to make laws for all citizens, as well as the
Government's ability to administer those laws.
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14. Maori strongly argue that the Article 2 guarantees fetter the
Crown's/Parliament's sovereignty and that, in effect, neither the Crown nor
Parliament can take any action which would be contrary to the explicit guarantees
of protection of the Maori interests referred to in Article 2. At present, the
conventional view is that Parliament is sovereign and that its law-making abilities
are not so restricted by the Treaty's terms. However, that view is no longer
uncritically accepted and it is possible that in an extreme situation in the future
the Courts may actually refuse to uphold a statute which is seriously in breach of
the Treaty.

15. It is also important to realise that Maori claims under the Treaty are
made against the Crown, as the other Treaty party. Although Maori claims may
adversely affect private third parties (in some cases, quite seriously), Maori must
look to the Crown for redress of Treaty grievances. Maori cannot directly bring
claims under the Treaty against private individuals. For its part, the Government
has been careful to observe this distinetion and has declared that it will not (and,
indeed, it cannot without legislation) compulsorily acquire private land or other
privately-owned property to settle claims. The Treaty of Waitangi Act was
amended in 1993 to expressly preclude the Waitangi Tribunal from recommending
the return to Maori of any private land or the acquisition of any private land by
the Crown.

16. Although the Government's approach accords with the fundamental two
party (Crown and Maori) structure of the Treaty, striet adherence to this policy
has caused difficulties in practice. Private individuals who are affected by Treaty
claims, or even the public in general (when nationally important assets are at
stake), can find themselves "locked out" of the claims settlement process.
Further, because private land is generally not available to meet Treaty claims,
publicly-owned assets (including, as you know, the Conservation Estate) have come
under greater pressure to be included in Treaty settlements. As at this date it is
not possible to predict how those issues will be resolved.

[II. POSITION OF THE TREATY IN NEW ZEALAND'S CONSTITUTION TODAY

117. Today, the Treaty is far from being the "simple nullity" Chief Justice
Prendergast said it was in Wi Parata v The Bishop of Wellington and the Attorney-
General (1877) 3 NZ Jur (NS) SC 72. Indeed, in the Broadcasting Assets case, the
Privy Council observed (at page 3) that the "Treaty records an agreement
executed by the Crown and Maori, which over 150 years later is of the greatest
constitutional importance to New Zealand."

The Statutory Incorporation Rule

18. The starting point, in understanding the Treaty's modern constitutional
role, is what is known as the "statutory incorporation rule". That rule states that
unless the Treaty is incorporated in a statute, it will not normally have any
binding legal effect. In the leading case on the rule, Hoani Te-Heu Heu Tukino v
Aotea District Maori Land Board [1941] NZLR 590, which was also decided by the
Privy Council, the Lord Chancellor, Viscount Simon, said:

"[t is well settled that any rights purporting to be conferred by [the Treaty
of Waitangi] cannot be enforced in the Courts, except insofar as they have
been incorporated in the municipal law . . . So far as the appellant invokes
the assistance of the Court, it is clear that he cannot rest his elaim on the
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Treaty of Waitangi, and that he must refer the Court to some statutory
recognition of the right claimed by him."

19. The rule was reaffirmed by the Court of Appeal when that Court heard
the broadecasting assets case in 1992 (The New Zealand Maori Council v The
Attorney-General [1992] 2 NZLR 576, 603 per McKay J) and the rule was not
disputed by the Maori Council on its subsequent (unsuccessful) appeal in that case
to the Privy Council. The broadcasting assets case concerned a Maori challenge
to the transfer, under the State-Owned Enterprises Act 1986, of the Crown's
broadeasting assets to Radio New Zealand Limited and Television New Zealand
Limited. Maori argued that the transfer should not take place until satisfactory
safeguards had been put in place to ensure that the Maori language was accorded
an appropriate priority in public broadcasting.

20. As a result of the statutory incorporation rule, the Treaty has tended to
operate (if at all) on a political level. To a large extent, that is still the case
today. However, notwithstanding the rule, the Treaty's legal importance has
increased markedly in recent times. This is mainly as a result of its increasing
recognition in statute law (discussed next), but also because of a wider acceptance
by the Courts of Maori Treaty claims and a deeper appreciation by the Courts
(and, indeed, the Government) of the importance of the Treaty to Maori. It
cannot now be said that the Treaty will have no effect in a context where there is
no applicable statute.

Parliament

21. Since the mid-1970s, Parliament has increasingly incorporated references
to the principles of the Treaty of Waitangi in statutes. A list of the current
statutes which fall within this category is annexed as Appendix 2. Perhaps the
most important statutory references are those found in the Treaty of Waitangi
Act 1975 (which established the Waitangi Tribunal - discussed below) and section 9
of the State-Owned Enterprises Act 1986 which provides that "Nothing in this Act
shall permit the Crown to act in a manner which is inconsistent with the prineiples
of the Treaty of Waitangi". Section 9, in particular, led to a significant round of
litigation by Maori against the Crown which resulted in Maori achieving notable
legal vietories and provided the Court of Appeal with important opportunities to
formulate the Treaty principles which the Court considered were relevant to the
interpretation of section 9. The practical benefits to Maori from those cases has
been less easy to identify, however.

The Courts

22. Where the principles of the Treaty of Waitangi have been incorporated in
a statute, then it falls to the Courts, as a matter of statutory interpretation, to
say what those principles are in the particular context of the litigation. Court
decisions are binding on the parties to the proceeding and may also have some
value in subsequent cases as either a binding, or a persuasive, legal precedent.

23. In some cases, the Courts have "read in" Treaty principles into statutes
whieh do not expressly refer to the Treaty and have also required Government
ministers and other decision-makers to take account of those principles when
exercising statutory powers of decision. For example, in the important 1987
decision of the High Court in Huakina Development Trust v Waikato Valley
Authority [1987] 2 NZLR 188, Justice Chilwell held that certain provisions in the
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(now repealed) Water and Soil Conservation Act 1967 were ambiguous and that the
Treaty could be used in interpreting those provisions. His Honour said ([1987] 2
NZLR 188, 210):

»__.the authorities show that the Treaty was essential to the foundation of

New Zealand and since then there has been considerable direct and

indirect recognition by statute of the obligations of the Crown to the
Maori people... There can be no doubt that the Treaty is part of the fabric
of New Zealand society."

24. In the Airwaves case (Attorney—General v New Zealand Maori_Couneil
[1991] 2 NZLR 129, C.A.) the Court of Appeal, by a majority, upheld an injunction
which prevented the Minister of Communications from proceeding 1o dispose of
AM and FM radio frequencies by tender. The Court considered that the Minister
should wait for the Waitangi Tribunal to hear and report on a Treaty claim that
Maori were in need of a greater share of FM frequencies and television prime-
time to ensure survival of the Maori language. The majority judges were of the
view that '"no reasonable Minister, if he accepted the Crown is bound to have
regard to Waitangi Tribunal recommendations on Maori broadcasting, could do
other than allow the Tribunal a reasonable time for carrying out its inquiries"
(page 139).

25. Through these processes, the Courts have, over time, developed a range of

somewhat rudimentary and open-textured, but also far-reaching, Treaty

principles. In the 1980s the Courts were particularly active in this area. In 1987,

the Government's entire corporatisation programme was brought to a halt by

Maori-initiated Court action under section 9 of the SOE Act (the key decision of

the Court of Appeal is reported as: New Zealand Maori Council v The Attorney-.
General (1987] 1 NZLR 641, C.A. - referred to below as the "New Zealand Maori

Council case"). The Government was forced to reach a settlement with Maori
(which was enacted in legislation, the Treaty of Waitangi (State Enterprises) Act

1988) before the programme could proceed.

26. There were those who thought the Courts in these cases had begun to
overstep their constitutional role of interpreting statutes, and were instead
making policy that was properly the province of the Executive and Parliament. In
the 1990s, the Courts have tended to display more restraint and to more carefully
identify their role. An early indication of this approach was given by Justice
Richardson, who was in the minority in the Airwaves case, when he stated (page
141):

"policy decisions are for Ministers entrusted with the exercise of statutory

power. They are not for the Courts. The legitimate role of the Court is

to satisfy itself that the process of decision-making accords with the
administrative law standards. It is not to review or question a substantive
policy decision. The overall policy concern here was how best to utilise
the radio frequency spectrum in the national interest.- A highly relevant
policy consideration was the promotion of Maori language and culture
through broadcasting policy. It was for the Minister to determine the
manner and extent to which this important national resource should be
utilised to further that objective."

217. While other factors, such as the wider public interest and economic
concerns, have been identified by the Courts in cases involving the Treaty in the



Chapman Tripp Shefheld Voung Page No. g

past, there appears to be an increasing acknowledgement by the judiciary of such
factors. This has been particularly evident in the broadcasting assets line of
cases. For example, Justice McGechan in the High Court (New Zealand Maori
Council v. Attorney-General, unreported, HC-Wgtn, CP 942/88, 3 May 1991) noted
(at page 64) that:

"Publie funds are scarce, and with no sign of early relief. It would be a
brave soul who predicted Government could immediately, even as a
matter of priority, find sufficient sums for capital purchases for Maori
broadecasting, at a time when all social welfare needs (including those of
Maori) are pressing. A Court should take note of the obvious economic
circumstances and political realities in assessing likely human conduct.
They are as much a fact as the weather."

28. The Court of Appeal, which by a 3:1 majority dismissed the Maori appeal
from the High Court, emphasised the Court's constitutional funetion. Justice
McKay, one of the majority judges, said (page 598):

"It is not the Court's role to make policy decisions or to decide on the
concrete steps which would have to be taken as a minimum in order to
comply with Treaty principles. Nor do I think the Court is required to
pass judgment on the whole of the Crown policy in this area."

29. However, the Privy Council in the same case cautioned that the Courts
should not go too far. The Privy Council was of the view (page 15) that the
majority of the Court of Appeal:

".. were mistaken in suggesting that as the question of the manner in
which the Crown chooses to fulfil its obligations under the Treaty is a
matter of policy the court has no power to intervene unless the court is
satisfied that the policy is unreasonable ... The question is a matter on
whieh the court must form its own judgment on the evidence before the
court."

30. Notwithstanding the Privy Council's comments, as the Courts have begun
to acknowledge economic and public interests (including the Government's right to
make poliey in the interests of all New Zealanders), the principles of the Treaty
appear to have been modified and tempered to some degree. We have not yet
reached the stage where the Treaty is directly enforceable in the Courts against
the Government. It is possible that developments will go that far, but they have
not done so yet.

The Executive

31. Decisions regarding the allocation of resources in settlement of claims
negotiated between the Crown and Maori are the responsibility, in the first
instance, of the Cabinet. However, Parliamentary approval is required for the
expenditure of any publie funds, and legislation may also be required to implement
Treaty settlements (particularly where the transfer of non-monetary public assets
is concerned, or to ensure the settlement "sticks", i.e. is "final" and binding on
Maori). Parliamentary input on matters affecting Maori Treaty claims may be
greater under MMP. Under the present FPP system, Cabinet's decisions as to the
Budget and allocation of resources tend to be final. They are not changed by
Parliament. The accountability of Government to both Parliament and the
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electorate is likely to be enhanced under MMP causing perhaps heightened
serutiny of Treaty settlements.

32. The Government has some room to manoeuvre in its approach to the
application of Treaty principles, particularly as the principles themselves are
flexible. Where Government acts pursuant to statutory authority, it must comply
with the requirements of the statute and can be reviewed in the Courts if it fails
to do so. The Government will frequently be required to have regard to the wider
publie interest, either because the statute direets the Government to do so, or
because the public interest is a relevant consideration which must be taken into
account when Ministers seek to exercise statutory powers of decision.
Increasingly, the Government is also having to observe New Zealand's
international obligations. However, in matters of high policy (ineluding,
particularly, the allocation of national resources to settle Treaty claims) judicial
review is unlikely, by itself, to be a significant restraint on the Crown.
Furthermore, the Courts have tended to leave the final settlement of disputes in
the hands of the parties themselves. Indeed, in its 1989 decision Tainui Maori
Trust Board v Attorney-General [1989] 2 NZLR 513, the President of the Court of
Appeal, Sir Robin Cooke, considered (at page 529) that the principles of the
Treaty required Maori and the Crown to make a "genuine effort" to work out their
own agreement to settle the claims in that case.

33. Although the 1989 "Principles for Crown Action on the Treaty of
Waitangi" have not been revoked as government policy, the Government's
approach towards the Treaty is not always easy to discern. Advice to the
Government on Treaty issues has varied significantly between the different
Departments who have an interest in this area. On the whole, the Government has
moved with caution and, when faced with litigation or Tribunal proceedings, has
tended to emphasise the Crown's sovereign rights to govern under Article 1 and
the principle that the Crown is entitled to reasonable co-operation from Maori.

34. Some believe the Government has failed to take the initiative in the
Treaty debate. Current government policy is to settle all major elaims by the
turn of the century, and for settlements to not exceed a so-called "fiscal
envelope". News reports have suggested that the envelope may be as large as $2
billion, although Government has yet to decide on the figure. There is concern
that the settlement process is not sufficiently transparent for Government to be
held properly accountable. With the prospect of a by-election and perhaps further
political instability after that, it is possible progress in reaching and announcing
actual settlements will not be rapid.

35. The position of the Executive government, particularly Cabinet, is eritical
in any settlement proposal. The Executive carries the negotiations. The
Executive must make the Budgetary allocations. The Executive must muster the
political will to drive the process. While the Executive's proposals may not find
favour in a Parliament where the Government has a slender majority, or in an
MMP parliament, in practical effect no settlements will be reached which the
Executive opposes. Executive proposal of settlement is therefore a necessary
condition of Treaty settlement but riot a sufficient one. Parliament is an
increasingly important factor.
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The Waitangi Tribunal

36. The last, but by no means least, key institution in understanding the role
of Treaty principles is the Waitangi Tribunal. The Tribunal was established in
1975 by the Treaty of Waitangi Act of that year. At the beginning, little was
heard from the Tribunal. Then in the late 1970s Chief Judge Durie was appointed
its head and, under his leadership, the Tribunal began to produce comprehensive
and startling reports which generally upheld major Maori Treaty claims. In 1985
the Tribunal's jurisdiction to hear claims was extended back to 6 February 1840
and the Tribunal began to report on Maori claims based on alleged historical
breaches of the Treaty by the Crown, often dating from last century. The
confidence which Maori have in the Tribunal is reflected in the fact that the
Tribunal now faces a big backlog of claims waiting to be heard.

317. Should Maori feel that the interpretation of the Treaty adopted by
Parliament or the Executive at any time since 6 February 1840 is contrary to the
Treaty they can lodge a claim to this effect with to the Waitangi Tribunal which
may report on the matter (Treaty of Waitangi Act 1975, section 6). The Tribunal
is restricted, in most cases, to making non-binding recommendations to
government "relating to the practical application of the Treaty". Under its Act,
the Tribunal is directed to assess Crown actions or legislation against the
principles of the Treaty. The Treaty principles must in turn refleet both the
English and the Maori Treaty texts. As a result, the Tribunal has itself developed
a wide variety of Treaty principles, many of which have also been adopted by the
Courts. The Courts have recognised that the Tribunal is a specialist body, in
relation to interpreting and applying the Treaty, and have in the past treated the
Tribunal's reports with a considerable degree of respect. The Courts are not,
however, a rubber stamp for principles of the Treaty enunciated by the Tribunal.
In more recent times, the Courts have demonstrated that they are prepared to
reject Tribunal findings or reasoning with which they do not agree.

IV. THE PRINCIPLES OF THE TREATY

38. The preliminary observations above are essential to an understanding of
the principles of the Treaty, since much depends on who is deciding what the
principles are and in what context they should be applied. The principles of the
Treaty of Waitangi are continually being developed and fine-tuned by the Courts
and the Waitangi Tribunal. Indeed, they are in a constant state of evolution.

39. The big shift in approach taken by the Courts occurred in 1987. This new
approach has had several results. First, development of several of the prineiples
has continued. Second, there is now an acknowledgement that other important
considerations, such as economic and social concerns, need to be weighed in
judging outcomes. Although the principles have yet to be applied to a range of
situations, the case-law and Tribunal reports do provide some parameters within
which Treaty disputes can be addressed.

40. The 1987 New Zealand Maori Council case was the first major decision of
the Court of Appeal which dealt with the interpretation of the principles of the
Treaty of Waitangi. The principles outlined by the Court then have provided the
benchmark for subsequent decisions and continue to enjoy a degree of acceptance
in the Courts, the Tribunal and Government and amongst Maori.
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41, In seeking to define the 'principles' of the Treaty, the Court of Appeal
looked to reports of the Waitangi Tribunal, lists of Treaty principles submitted by
the parties to the case, the Maori Affairs Bill then before Parliament (now
enacted as Te Ture Whenua Maori/the Maori Land Act 1993), as well as affidavit
evidence given by leading Maori figures and other materials submitted to the
Court.

42, In the decision, Justice Somers observed that (page 692):

"The principles of the Treaty must I think be the same today as they were
when it was signed in 1840. What has changed are the circumstances to
which those principles are to apply. At its making all lay in the future.
Now much, claimed to be in breach of the principles and of the Treaty
itself, lies in the past. Those signing the Treaty must have expected its
terms would be honoured. It did not provide for what was to happen if, as
has occurred, its terms were broken."

And that (page 693):

"A breach of a Treaty provision must in my view be a breach of the
principles of the Treaty."

43. Justice Casey stated (page 702) that in creating legislation that referred
to 'principles' rather than 'terms or provisions' of the Treaty, Parliament provided
for the Treaty's terms to be:

"... understood in the light of the fundamental concepts underlying them.
[This] calls for an assessment of the relationship the parties hoped to
create by and reflect in that document, and an enquiry into the benefits
and obligations involved in applying its language in today's changed
conditions and expectations in the light of that relationship."”

The Key Treaty Principles

44, The main Treaty principles, as developed by the Tribunal and the Courts,
are summarised as follows. The principles are listed in no particular order of
importance.

PRINCIPLE 1: THE "ESSENTIAL BARGAIN"

45. The Treaty represents a bargain between the Crown and Maori. Its
purpose was to secure the acquisition of sovereignty by the Crown in exchange for
the protection of Maori tribal rangatiratanga over land and other taonga.

46. On this principle, the President of the Court of Appeal in the 1987 New
Zealand Maori Council case, explained that the basic terms of the Treaty bargain
were (page 663): -

"... that the Queen was to govern and the Maoris were to be her subjects;
in return their chieftainships and possessions were to be protected, but
sales of land to the Crown could be negotiated. These aims are partly
conflicted. The Treaty has to be seen as an embryo rather than a fully
developed and integrated set of ideas."
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47. In the same case, Justice Richardson considered that (page 673):

"There is ... one overarching principle ... that considered in the context of
the [SOE] Act, the Treaty of Waitangi must be viewed as a solemn
compact between two identified parties, the Crown and the Maori,
through which the colonisation of New Zealand was to become possible.
For its part the Crown sought legitimacy from the indigenous people for
its acquisition of sovereignty and in return it gave certain guarantees.”"

The Government's right to govern

48. An important aspect of this principle is that the Government is entitled to
govern and that each party is entitled to expect reasonable co-operation from the
other. Thus the President of the Court of Appeal noted in the New Zealand Maori
Council case that (pages 665-666):

"The principles of the Treaty do not authorise unreasonable restrictions on
the right of a duly elected Government to follow its chosen policy. Indeed
to try and shackle the Government unreasonably would itself be
inconsistent with those principles. The test of reasonableness is
necessarily a broad one and necessarily has to be applied by the Court in
the end in a realistic way. The parties owe each other co-operation."

49. In addition, Justice Bisson stated that (page 716):

»... it is in accordance with the principles of the Treaty that the Crown
should provide laws and make related decisions for the community as a
whole having regard to the economic and other needs of the day ..."

50. In a subsequent decision of the Court of Appeal in 1989, also under the
SOE Act, (Tainui Maori Trust Board v Attorney-General [1989] 2 NZLR 513), the
President noted that (page 530):

"On the Maori side it has to be understood that the Treaty gave the Queen
government, Kawanatanga, and foresaw continuing immigration. The
development of New Zealand as a nation has been largely due to that
immigration. Maori must recognise that it flowed from the Treaty and
that both the history and the economy of the nation rule out extravagant
claims in a democracy now shared. Both partners should know that a
narrow focus on the past is useless. The principles of the Treaty have to
be applied to give their results in today's world."

51. On the duty of Maori to co-operate with government, in the New Zealand
Maori Council case President Cooke noted that (page 529):

"... the duty to act reasonably and in the utmost good faith is not one-
sided. For their part the Maori people have undertaken a duty of loyalty
to the Queen, full acceptance of her Government through her responsible
Ministers, and reasonable co-operation."

PRINCIPLE 2: PARTNERSHIP

52. A central (and often controversial) prineiple is the notion that the Treaty
signifies a "partnership" between Maori and the Crown which imposes on the
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parties a duty to act reasonably and in the utmost good faith towards each other.
The responsibilities of the parties under the Treaty have been compared to
"fiduciary duties", or duties of trust and confidence.

53. The "partnership" concept gained its greatest impetus from the Court of
Appeal's decision in the New Zealand Maori Council case. Justice Casey explained
the reasons behind the partnership in these terms (page 702):

"From the attitude of the Colonial Office and the transactions between its
representatives and the Maori chiefs, and from the terms of the Treaty
itself, it is not difficult to infer from the start in 1840 of something in the
nature of a partnership between the Crown and the Maori people. The
latter ceded rights of government in exchange for guarantees of
possession and control of their lands and precious possessions [taonga] for
so long as they wanted to retain them. In its context Captain Hobson's
famous announcement "Now we are one people" points to this concept
rather than the notion that with a stroke of the pen both races had
become assimilated".

54. The partnership concept is not identical to a legal partnership under the
Partnership Act 1908. For example, it does not necessarily imply that Maori are
entitled to an equal share in, or say in the management of, natural resources. In
the forests case (New Zealand Maori Counecil v Attorney-General [1989] 2 NZLR
142, C.A.) President Cooke explained (page 152):

"Partnership certainly does not mean that every asset or resource in which
Maori have some justifiable claim to share must be divided equally.
There may be national assets or resources as regards which, even if Maori
have some fair claim, other initiatives have still made the greater
contribution. For example - and it is only an example - that might well be
true of some pine forests."

55. Similar sentiments were expressed by the President in the Tainui case (at
page 529):

"The demand for coal and the establishment of the New Zealand coal
industry have come largely from European or Western civilisation. Even
so coal can be classified as a form of taonga, there was apparently some
limited Maori use of it before the Treaty, and there has been the Maori
contribution to the industry. A negotiated settlement which recognised as
regards coal that Tainui are entitled to the equivalent of a substantial
proportion but still considerably less than half of this particular resource
could be suggested as falling within the spirit of the Treaty of Waitangi."

56. On the other hand, partnership is not an entirely empty concept either.
The Courts will enforce the Crown's Treaty obligations, including dealing fairly
with Maori as a Treaty partner, at least where statute requires-this. As Sir Robin
Cooke said towards the end of His Honour's judgment in New Zealand Maori
Council (at page 667):

"... [the] principles [of the Treaty] require the Pakeha and Maori Treaty
partners to act towards each other reasonably and with the utmost good
faith. That duty is no light one. It is infinitely more than a formality. If
a breach of the duty is demonstrated at any time, the duty of the Court
will be to insist that it be honoured."
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PRINCIPLE 3: ACTIVE PROTECTION

517. The duties of the Crown under the Treaty are not merely passive but
extend to active protection of Maori in the use of their lands, waters and other
guaranteed taonga, to the fullest extent practicable. This principle is based on
the terms of Article 2. It does not allow the Crown to benignly ignore Maori
interests, but rather calls on the Crown to take active steps to protect those
interests. The Crown's duty is continuous and the Crown's obligations under this
principle may be increased by:

(a) the nature of the interest which is at risk (for example, the
Crown may be under a greater duty to protect highly valued
Maori taonga, such as urupa (burial grounds) or the Maori
language);

(b) the extent to which the Maori interest is at risk (again, the fact
that only a small number of fluent Maori speakers remain, such
that the continued survival of the language is at risk, may place
a greater burden on the Crown to take steps to protect and
enhance the Maori language); and

(e) whether the above factors (a) and (b) are the direct or indirect
result of past Crown breaches of the Treaty (including, possibly,
breaches that are due to legislative action): Privy Council,
broadecasting assets, page 5.

58. Lord Woolf, who delivered the judgment of the Privy Council in the
broadcasting assets case, expressed the principle in this way (page 5):

"Foremost among those "principles" are the obligations whieh the Crown
undertook of protecting and preserving Maori property, including the
Maori language as part of taonga, in return for being recognised as the
legitimate government of the whole nation by Maori. The Treaty refers
to this obligation in the English text as amounting to a guarantee by the
Crown. This emphasises the solemn nature of the Crown's obligation."

59. The Crown's obligations of active protection are not absolute. Lord Woolf
went on to strongly make this point:

"[t does not however mean that the obligation is absolute and unqualified.
This would be inconsistent with the Crown's other responsibilities as the
government of New Zealand and the relationship between Maori and the
Crown. This relationship the Treaty envisages should be founded on
reasonableness, mutual co-operation and trust. It is therefore accepted
by both parties that the Crown in carrying out its obligations is not
required in protecting taonga to go beyond taking -such action as is
reasonable in the prevailing eircumstances. While the obligation of the
Crown is constant, the protective steps which it is reasonable for the
Crown to take change depending on the situation which exists at any
particular time. For example in times of recession the Crown may be
regarded as acting reasonably in not becoming involved in heavy
expenditure in order to fulfil its obligations although this would not be
acceptable at a time when the economy was buoyant."
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60. And in the High Court's decision in the same case, Justice McGechan said
(page 22):

"Under the acknowledgement of kawanatanga or "sovereignty" (both words
appear inadequate) the Crown is to govern. A country incorporating two
peoples is to develop. In that exercise, kawanatanga resting uneasily as it
does with tribal tino rangatiratanga, there will be occasions when damage
to taonga inevitably will occur. Lands necessarily will be taken for public
purposes. However there remains a duty, following on from Treaty
principles requiring good faith and fair and reasonable conduet, to do no
more damage than necessary in the exercise of that governmental
function.”

PRINCIPLE 4: REDRESS

61. The Court of Appeal has suggested that "where grievances are
established, the State for its part is required to take active steps in reparation
(Justice Richardson in New Zealand Maori Council at 674). Justice Somers in that
case used the analogy with the law of partnership:

"The obligation of the parties to the Treaty to comply with its terms is
implieit, just as is the obligation of parties to a contract to keep their
premises. So is the right of redress for breach which may fairly be
described as a principle, and was in my view intended by Parliament to be
embraced by the terms it used in section 9. As in the law of partnership a
breach by one party of his duty to the other gives rise to a right of redress
so I think a breach of the terms of the Treaty by one of its parties gives
rise to a right of redress by the other - a fair and reasonable recognition
of, and recompense for, the wrong that has occurred. That right is not
justiciable in the Courts but the claim to it can be submitted to the
Waitangi Tribunal.”

62. This principle need not necessitate payment by the Crown of ruinous
damages to Maori for past Treaty breaches. The Waitangi Tribunal considers that
in many cases it will be sufficient for the Crown to "ask what can be done now and
in the future to rebuild the tribes and furnish those needing it with the land
endowments necessary for their own tribal programmes" (Waiheke Island Report,
19817, 86).

63. As we have noted earlier (at paragraph 26), the Courts have recognised
that the Government's resources are not bottomless and the Courts should not
expect the Crown to find significant resources to meet Maori Treaty claims,
particularly in terms of economie hardship. That view may change, however, if
New Zealand's economy continues to improve.

PRINCIPLE 5: TRIBAL RANGATIRATANGA -

64. Maori are to retain "unqualified chieftainship” ("tino rangatiratanga") over
their resources and taonga as well as to have all the rights and privileges of
citizenship.

65. This prineiple is implied from Articles 2 and 3, and is generally addressed
in the principle of essential bargain above. As it was specifically noted by Justice
Bisson in the New Zealand Maori Council case (page 715):
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"The Maori Chiefs looked to the Crown for protection from other foreign
powers, for peace and for law and order. They reposed their trust for
these things in the Crown believing that they retained their own
rangatiratanga and taonga. The Crown assured them of the utmost good
faith in the matter of which their existing rights would be guaranteed and
in particular guaranteed down to each individual Maori the full exclusive
and undisturbed possession of their lands which is the basic and most
important principle of the Treaty in the context of the case before this
Court ... [also] ... Her Majesty extended to the natives of New Zealand.
... all the rights and privileges of British subjects."

66. The Waitangi Tribunal has explained the concept of tino rangatiratanga in
a variety of its reports. In the Orakei report is said:

"The meaning of tino rangatiratanga has caused us much trouble. There is
no precise English equivalent, and it is used in the Treaty in an "un-Maori"
manner. To give it the meaning both parties would have understood, we
render it as full authority..." (emphasis added).

67. In other reports the Tribunal has defined tino rangatiratanga as denoting
nabsolute control" over resources "according to Maori custom" and as reflecting
the mana of Maori iwi (tribes) or hapu (sub-tribes) - as property rights were
traditionally communal in nature - not only to possess resources but also to
control and manage those resources in accordance with their own cultural
preferences and practices. This would necessarily include the right to exclude
others from the resources. With the possible exception of the term "mana" (which
was not used in the Treaty), tino rangatiratanga is effectively the traditional
Maori concept which comes closest to European notions of ownership.

PRINCIPLE 6: CONSULTATION

68. The Treaty principle of consultation is less well established than some of
the other principles. In the New Zealand Maori Council case, the Court of Appeal
rejected, as "unworkable", a general Treaty duty that the Crown must consult with
Maori. Sir Robin Cooke explained the difficulties (page 665):

"Exactly who should be consulted before any particular legislative or
administrative step which might affect some Maoris, it would be difficult
or impossible to lay down. Moreover, wide-ranging consultations could
hold up the processes of Government in a way contrary to the prineiples
of the Treaty."

69. However, in the subsequent forests case, the Court of Appeal invoked the
partnership prineiple and said (page 152):

"We think it right to say that the good faith owed to -each other by the
parties to the Treaty must extend to consultation on truly major issues.
That is really clear beyond argument."”

70. In practice, consultation has tended to occur either in the context of
actual or threatened litigation by Maori or where expressly required by statute
(e.g., the Resource Management Act 1991).
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PRINCIPLE 7: HONOUR OF THE CROWN

71. This principle also flows from the partnership idea, but also from the old
common law notion that the Crown is, in some sense, the protector of the
indigenous inhabitants of the lands it colonises and should not engage in any sharp
practices against those peoples. Justice McGechan in the broadcasting assets case
reflected these considerations when his Honour said (page 15):

"The parties are to continue to act in, and are entitled to expect, good
faith. The Crown is expected to act in relation to Maori in accordance
with the concept of honour of the Crown."

PRINCIPLE 8: THE PRINCIPLE OF "OPTIONS"

72. The Waitangi Tribunal has considered the relationship between the three
articles of the Treaty. In so doing, the Tribunal has identified a principle which it
has termed "the principle of options". In its Muriwhenua Fishing Report (1988) at
page 195 the Tribunal said of this principle:

"(a) The Treaty envisaged the protection of tribal authority, culture
and customs. It also conferred on individual Maori the same
rights and privileges as British subjects.

(b) Neither text prevents individual Maori from pursuing a direction
of personal choice. The Treaty provided an effective option to
Maori to develop along customary lines and from a traditional
base, or to assimilate into a new way. Inferentially it offered a
third alternative, to walk in two worlds. That same option is
open to all people, is currently much in vogue and may represent
the ultimate in partnership. But these are options, that is to

say, it was not intended that the partner's choices could be
forced.

(c) The historical record suggests Maori have consistently sought to
uphold tribal ways against policies directed to amalgamation...
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